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 .

i
! .
 - 1 .gop- zva,, o-ptx-. , >, . ? rz ;-)

j '
 l'f0?/AFt: t7 c,. 'j-gus
 IN THE .st=f2qi JUDICIAL DISTRICT COURTOFV E
 ' STATE OF NEVADA IN ANP FOR 8Y
! vux corNl'y oF bx/rxs lxr œ p .i /

 Alekepvz l-i.z./yvv,' p. . )' 
- )!

! Petitioner/plaintil )
)

v ) '
j '

ôkxbtf c) /. x/zjzezcl,u- . )

RespondenlDefendant

CASE APPEAL STATEM ENT

' this aplxal statçpent: .z'Yl ' E +t,/C/ î .1
. Name of Apm llant fillng

2 ldentify the judge immling . the decision, judm enti or order appealed

from: J bev'e ;q P. : /1 l'o #/- ' - .
Mentify :11 pmties to the prcceedinps in the distrid court tthe use of et a1. to denote parties is

. . ypyvvyg Pgz j.e.p aux jrohibitcd): 
..4cI .. ' n ' 21 6/ /-' .P

J.z?l1 %/ H'WMXZ Q. .4 Identify all parties involved in tlzis apl:eal tthe tk'.;e of d 2. to denote parties is

u'bited): ...n f t: , l,n . 'r .e/.k I4-V, rxn 1.
pro
) zrrl .$I h P tzvx 6 l x .5. Set forti the nnmc, law 5n11, address, arld telephone nume r of a11 collnqel on appeal and

identtfy' the parties or party whom they represent:

Joxn pwlv' ,-CK. Jotek (:z,ul vce'l-
Atto ey c.m.3 > IJk. y Ekerk'z Attomey Cr'z rlzk t i-vvt'#'
(r' &. c% bz . L ; ' b'v r y $ e'p e r - /7 i,vr 1. ,' . j ceo-..p
2 olr, .ALz' SJJ c b-<> l !2..eiJo, , Aluz <'T/ l-t'7 l
Addrea Address'
t7'ptrl .N&- Llg l ) L7.7r) 3 p. t? - & a' 5-.)
Telephone Numlv  Telephone nume r

k / c? t: f...jPonl e z'r.e .
' 

Attom t.y o.' vr t.c . -4+.Fc.-,Ae> 
,/'

+.;- cq'w.,;'+ fi+-t-zq't.
41 .,. ew . Ah z su 41 s-A o
Addwi
' 7' . A *- 7.G74D
Telep one num% r

Stx oc
Represents

' 

nthkzy.z F- l z ''./
Represents

ke .e. / t.v -
Represents

6. Indicate whether appellant p'as represented by apm ihted or retained counsel in tlm distzict

court: Apm inted Counsel Relnined Colmrel . Pro Per

//
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 .

l
l
!!

 Indicate whether apmllant was represented by apminted or retained counsel on apptal:
I
l Apw inted Co'lnqel Retained Courksel Pro Per
 .
 8 Indimte whcther apmllant was panted leave to prcceed in forma pauwris, and the date of
 '

 entry of the district coltrt ordcr panting such leave: Yes X  No -
I

Date: 1 / / 3 tI
 '

 Indicate the date the prlxeedings commenced in the distrid court (e.g., date comjlaint
 indidment infbrrnatiow or petition was filed): oate: 1/ l 'T.p / cas-
l

i Datedjhis :7.j (Iay of 5. tknl yr- = 2002.
,..
'' ..

V eee >'
, . / '

Appellant .
EN State Prison
P.O. Box 1989
Ely, Ntvada 89301

CERN ICATE OF SEW CE BY M AIL

I hereby certlfy' tluat a true and correct copy of the fore going Notice of Apmal, Case Appeal

Statementv was mailed to:

:, eçca'l ) ?J:. ) I'/.itk:wl 0 êq. l-rj'w 1- c-ow-f. i-'
r ( .b'eepul . s/m ' - . , z' l < ,'' #.

-/5' t' .x' r b 'sbvv.-sl-

Dated this Xq day of Yd. h/ Lekz''h- , 2*.7.

3

l Ji
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IN THE SUPREM E COURT OF THE STATE OF NEVADA

MATTHEW JAMES TJELW EIT, Suprem e Coud No. 50518
Appellant,

VS. .. jTHE STATE OF NEVADA
, District coud case No. CR052796

Respondent.

REM ITTITUR '

TO: Howard W . Conyers, W ashoe District Coud Clerk k
. I

Pursuant to the rules of this coud, enclosed are the following: ;

Cedified copy of Judgment and Opinion/order.
Receipt for Remittitur.

DATE: January 22, 2008 1
Tracie indeman, Clerk of Coud

By: - -  . -  - -.- -.

Dep Clerk

1 cc (without enclosures):
Hon. Steven P. Elliott, District Judge 'l
Attorney General Catherine Codez Masto/carson CiW
W ashoe County District Attorney Richard A. Gam mick

Matthew James Tjeltveit

;RECEIPT FOR REMIU ITUR

Received of Tracie Lindeman, Clerk of the Supreme Coud of the State of Nevadé, the
REMITTITUR issued in the above-entitled cause, on .

District Coud Clerk

l

$ v-of, /J&
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Other Events
3:08-cv-00054-LRH-VPC Tieltveit v. M-cDaniel et al
HABEAS

United States District Court
C

District of Nevada

Notice of Electronic Filing

The following transaction wms entered on 1/28/2008 at 4:09 PM PST and 5led on 1/28/2008
Case Name: Tjeltveit v. McDaniel et al
Case Num ber: 3:08-cv-54
Filer:

Document Number: 2@ o document attached)

Docket Text:
NOTICE to Plaintiff h'om USDC: Plemse be advised that cmse against defendant M cDaniel

, et a1. hasb
een received and assigned case number 3:08-cv-00054-LRH-VPC . Al1 future papers sent to the court
for this case must include this number. Any correspondence with the court should be mailed to the
Clerk's Ofsce and not directly to the assigned judges.
This case has been submitted for review and action by ajudicial officer. n is review process may take
several weeks. Plaintiffwill be notified as soon mq further action has been taken and will receive copy of
a11 orders filed. (no image attached) (KL)

3:08-cv-54 Notice has' been electronically m ailed to:

3:08-cv-54 Notice has been delivered by other means to:

Matthew Tjeltveit
83651
Ely State Prison
P.O.Box 1989
Ely, NV 89301

1
I
!
!
!
I .

i
; h@ s://ecfnvd.circ9.dc&cgi-b* ispatch.p1?738245749601 152i 1/28/2008 ) Ll
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: ase 3:08-cv-00054-LRH-VPC Document 3 Filed 04/1 1/2008 Page 1 of 2
:

'

; .

!

;
l l
i

2 .
1 3
!

l 4

; 5 .
i
! 6 UNITED STATES DISTRICT COURT
i
: 7 DISTRICT OF NEVADA

8

; 9 MAU HEW' TJELTVEIT, )
2 )1
, 10 Petitioner, ) 3:08-cv-00054-LRH-VPC

) .I
l l vs. ) ORDER! 

) .E 
12 E.K. MCDANIEL, et al., )i 

.j
! 13 Respondents. 

'

)i 
/

14 I
! I

1 5 Matthew Tjeltveit, a Nevada prisoner, has tiled an application for leave to proceed informa '
! .
i 16 pauperis (docket //1), a petition for writ of habeas corpus, pursuant to 28 U.S.C. 9 2254 (attached at
i
5 l 7 docket #1), and a motion for appointment of counsel (attached at docket //1).i

! 18 Based on the infonnation submitted by petitioner regarding his tinancial status, the
I .
l 19 application for leave to proceed informa pauperis will be denied. Petitioner must pay the $5 Gling

i 2o se
.

! 2 l Petitioner aiso has msked this coul't to provide him with appointed éöunsel to aqsist with his
i! 22 habeas corpus petition. There is no constitutional right to appointed counsel for a federal habeas
i
' 23 corpus proceeding

. Pennsylvania v. Finley, 48 l U.S. 55 1 , 555 (1987); Bonin v. Vasquez, 999 F.2dl 
:i

24 425, 428 (9th Cir. 1993). The decision to appoint counsel is generally discretionary. Chaney v.1
1 25 Le

wis, 80 1 F.2d l l 9 1 , 1 1 96 (9th Cir. 1 986), cer/. denied, 48 l U.S. l 023 ( 1 987); Bashor v. Risley, ' .':i
1 26 730 F.2d 1228, 1234 (9th Cir.), cer/. denied, 469 U.S. 838 (1984). However, counsel must bel
! 27 appointed if the complexities of the case are such that denia! of counsel would amount to a denial of '
i

28 due process, and where the petitioner is a person of such Iimited education as to be incapable ofI
I
!
I
l
i ' .

i /VI .

j '
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ase 3:08-cv-00054-LRH-VPC Document 3 Filed 04/11/2008 Page 2 of 2

I

l fairly presenting his claims. See Chaney, 80 1 F.2d at 1 196; see also Aawkf?z.ç v. Bennett, 423 F.2d

2 948 (8t11 Cir. 1970).

3 The petition in this action is organized and raises the issues in a clear and understandable

4 manner. lt does not appear that counsel is justified in this instance. n e motion shall be denied.

5 IT IS THEREFORE ORDERED that petitioner's application for leave to

6 proceed informa pauperis (docket #1) is DENIED. Petitioner shall have tllirt.y (30) days from the

7 entfy of this order to have the filing fee of tive dollars ($5) sent to the Clerk, as ordered below. If

8 petitioner fails to do so, this action may be dismissed.

9 IT IS FURTHER ORDERED that the Clerk shall SEND to petitioner two copies of this

10 Order.

1 1 IT IS FURTH ER ORDERED that petitioner is ordered to arrange to have one copy of this

12 Order sent to the Clerk, with a check for $5 attached. Petitioner may do so by sending a copy of the

13 Order along with a Sçbrass slip'' to lnmate Services for issuance of the check.

1 4 . IT IS FURTHER ORDERED tbat tbe Clerk shall FILE AND DOCKET the motion for

l 5 appointment of counsel (attached at docket #1).

16 IT IS FURTHER ORDERED that petitioner's motion for appointment of counsel is

17 DENIED.

18 DATED this 1 1* day of April, 2008.

1 9

20
LARRY .R HIC KS

21 UNITED STATES DISTRICT JUDGE

22

23

24

25

26

27

28 z

/#
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IBGIOO Nevada Department of Corrections 6/04/2008

 IBRCTLI Inmate Aceount Inquiry 11:10:21
 ( svs: A count/lnmate: 83651 Last: TJELTVEIT First: MATTHEW J
i Institution; ESP Effective Date: 7/10/2007 Unit: 6 /ell: 28
. Mail Addl: Wing: A Bed: B

Add2 : Add3:
' City : St: Zip :

 Type options, press Enter.
i s=Display 7mFreeze Frozen
 Sel Fund Descriotion Fund Balance Y/N TvD

TRUST TRUST FUND 2.75 N T
I TRUSZ SECOND TRUST FUND 17.45 N T
 DEPT DEPARYMRNT CRKQGES FUND .00 N D
 SAVE SAVINGS PUND 163.74 N S

I

+

w lvn,zlq
.?.) c$

,W
flov.s/ r 

y o o j-'.- , / â yJ n # 'J
O&/fo 5V r

/fa  .

. zz 
*

..
'

$ ZE
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IY OF NSVAO uowaxosxoux-BOARD OF COMWSSIONERS

! JIM GIBBONS ' Z lWrlarooxw,. , xv oy cop#s ,,,..xw we.p,ws com z - vo ; : : xyx , ac z. . ,*
.., ,jztltfAril<rjj--tlfrrzc4'ell :zr 4 . . ytyjxjgj linkjjjs -- --.:v :jr zjjky.jgjjj Nj . r' J

o
o
.r M'ar!/ q'''œf s ,zR. , e ' ' . ' 9 + *' .,- , - , .,- tj o n u&  . . ' - s

za
ue
meara sowseak-ox-gNorthm.n

P.0. mhx 7011 O.Rrn n Ci .1 NV M 02
Y ne: (r 5) * 7-3316 Fax: (W;5) % 7.3:$61

/t;

J .. '
j '

Date ; Je

To.. u w L/brary su- rvisor

.t 
Q 

.4 From; Inmate Banking Services*

!
*  Re: U.S. District Court Brass Sli#s
*

*  ,nmate.. k e'/' sack, d'-ais-/ lnstitution é:--t;/h* 
- .. -

l

The enclosed brass slip is being returned tor the following reasonts):

T/ztzw/ 4. 7.6-he inmate does not have sumcient funds to process this brass slip.

!

Brass slip m ust have approval signature by an authorized institutional :
. personnel. Please sign and return to lnm ate Banking Sew ices. .

The inmate did not attach a properly addressed and/or stam ped
envelope to forward to the court. - - ' '

. :

Other;

lnm ate Banking Services

b -
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 ase 3:08-cv-00054-LRH-VPC Document 9 Filed 04/28/2009 Page 1 of 3
 .

i
i 1
! '
:
I
i 3
!
' 4

5

 6 UNITED STATES DISTRICT COURT
 7 DISTRICT OF NEVADA
 '
i 8
l
i 9 MAU HEw TJELTVEIT

, )! 
) .l 

10 Petitioner, ) 3:08-cv-00054-LRH-VPCi
i ) . .
 11 vs. ) OR'OER
 )
 . 12 E.K. MCDANIEL, et aI., )

)
 13 Respondents. ) '
 /
 14

: 15 This action is a petition ror writ of habeas com us pursuant to 28 U.s.c. j 2254 by petitioner!

! 16 Matthew Tjelweit a Nevada prisoner. This Court previously ordered the petitioner to show cause

I 17 why the instant petition for writ of habeas corpus should not be dismissed, as it appeared that
I
 , (j (j to tjjjs court's order1 8 petitioner s claims were unexhausted (docket //7). Petitioner has not respon e

 19 and has not shown that his claims are exbausted, therefore the Court will dismiss the petition without

 '
 20 prejudice.
 .
 21 A state prisoner must exhaust al1 available state remedies prior to tiling a federal habeas

! 22 corpus petition. 28 U.S.C. j 2254(b)., Rose v. Lundy, 455 U.S. 509 (1982). n e state' courts must be .
i
' 23 given a fair opportunity to act on each claim before those claims are presented in a habeas petition to
I
: 24 the federal district coull.' O 'Sullivan v. Boerckel, 526 U.S. 838, 844 (1999). Furthennore, a claim
i
 25 will remain unexhausted until a petitioner has sought review fzom the highest available state court
 .
 26 through direct appeal or collateral review proceedings. see casey v. uoore, 386 F.3d 896, 9I6 (9th
 ...
 ( 6 27 cir

. 

2004). A habeas petitioner must --present the state courts with the same claim he urges upon the !
 & '
 .J * . .
 -''' k'- 28 federal court'' in order to allow a state court to correct violations of federal rights. Picard v. Connor,

! '

i I
i , I
l

TJ
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 ase 3:O8-cv-00054-LRH-VPC Document 9 Filed 04/28/2009 Page 2 of 3

(
!

 1 404 U.S. 270, 276 (1 97 1)., Duncan v. Henry, 51 3 U.S. 364, 365 (1995).
i: 2 Accerding to items 3 and 4 of the petition, petitioner did appeal from his conviction, bowever

 3 the appeal was dismissed without a chance to raise any issues, and petitioner did not seek state post-
l' 4 conviction relief. See also pages 4, 6, and 8 of the petition (admitting failure to exhaust grounds for

j 5 relieg. From the face of the petition, therefore, petitioner has admitted that his claims for relief have
i '
 6 not yet been exhausted in state court. As all of petitioner's claims remain unexhausted, the petition
i 7 will be dismissed without prejudice. Raspberty v. Garcia, 448 F.3d 1 150, 1 154 (9th Cir. 2006)

 8 (Gnding that a court need not hold a petition in abeyance pending exhaustion if the petition contains

I 9 only unexhausted claims).
:
 10 Furthennore, the Court will deny petitioner a certificate of appealability. In order to proceed
i! 1 1 with an appeal from this court, petitioner must receive a certificate of appealability. 28 U.S.C. j.

 12 2253(c)(1). Generally, a petitioner must make $ea substantial showing of the denial of a

' 13 constitutional right'' to warrant a certiticate of appealability. f#. The Supreme Coul't has held that a
.

 t: ,14 petitioner must demonstrate that reasonablejurists would find the district court s assessment of the

' 1*5 ' constimtional claims debatable or wrong.'' Slack v. McDaniel, 529 U.S. 473, 484 (2000).
 '.
 t,16 W here a court has dismissed a petitioner s habems comus petition on procedural grounds,

1 7 however, the detennination of whether a certificate of appealability issues becomes a two-part test.

 18 The Supreme Court has stated that under such circumstances:

' 19 A COA should issue when the prisoner shows...thatjurists of reason
 would tind it debatable whether the petition states a valid claim of the
 20 denial of a constimtional right and that jurists of reason would find it

debatable whetherthe district court was correct in itsprocedural ruling.
(
 21

I 
22 /#. See also Miller-E l v. Cockrell, 537 U.S. 322, 337-38 (2003). Therefore, in order to obtain a

 23 COA in cases dismissed on procedural arounds, petitioner has the burden of demonstpting b0th that

 lid constitutional right and thatjurists of reason would tind it debatable whether. 24 he was denied a va

 25 the court's procedural ruling was correct. ln cases where there is a plain procedural bar to a
 '
! 26 petitioner's claims and the district court is correct to invoke that procedural bar to dispose of the ;
l
 '- blejurist could not conclude eiier that the district court erred in dismissing tl,e27 case

, a reasona !
i
i 28 2

i '
; 

1

 I

i 3? 1i

Case 3:11-cv-00163-RCJ -VPC   Document 6    Filed 05/12/11   Page 27 of 85



j . ' . .
. J' * '

j p ' *
g '

ase 3:08-cv-O0054-LRH-VPC Document 9 Filed 04/28/2009 Page 3 of 3!

i
i
!

1 petition or that the petitioner should be allowed to proceed further. Slack, 529 U.S. at 484.i
 2 I

.n the present case, petitioner's habeas petition is being dismissed without prejudice ms the

 3 petition contains only unexhausted claims. No reasonable jurist could conclude that this Court's

 4 procedural ruling was in error. Petitioner is not entitled to a certificate of apoealabilitv
. - - .'' .

 5 IT IS THEREFORE ORDERED that the petition (docket #8) is DISMISSED W ITHOUT
 6 PREJUDICE

.!
! 7 IT IS FURTHER ORDERED that the clerk shall ENTER JUDGM ENT: .
i 8 Accoltolxcl-v.i
!
i 9 IT IS FURTHER ORDERED that petitioner is DENIED a certificate of appealability.
i
 10 DATED this 28* day of April, 2009.

 11

 12

 13
LA RRY SR H1C KS

14 UNITED STATES DISTRICT JUDGE

15

16I
I! 17

I 18

 19

20
 I
 21

 22

 23 .
l 

.

241
I
I 25

26
1
 27

28 3

 '

k.l )
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Re ondent

INSTRUW IONS:
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(4) .You mttgt name as resm ndeat the Jo n by whom you are confmed or rao ined. If you are
in a slm fi' c inslitmion ef tbt Dcw llment of Corrediomq name the wardtn or bead of tht insuttdion. If
you're not in a sw clf' c insdtution of the Dqparîment but witllin its custe ', name thr Dizector of the '
Deparlznot of Correclions.

(5) You must iaclude all gpuntls Mr clnimq for rqief wldch you may hm  regardingmur
Gmviction or sentenœ. Failure to raise aB grotuxls in this mtidon.qnay predude you from iiling future I

e tiorLs challenging ymzr convictioa and senteaœ.

. 

(6) You must aBege slm fi' c facts supmrtmg* the claimj in tle Ie éon you Sle e king reEe,f
from aay convidion or sentqace. Failurq to aliege smcific fads rate  te just conclusioms rtk'ly catc
youre tien te le dirmip.e  Ifyour e tion Onfninl a cbim of inefrective nmqiqlnncr Qrcounxl, tut
claim will om rate to waive the attomey-dien! pnvll' ' ege for the ' g in wbich you clairù your Yunsel

was inegeciive.

V rCQPY1
zï
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(7) When thc lxtidon is fully completedz the oripnal' and one copy must bq liled with tbe clerk of
the sta2 dilrlzict court for tbe county in whièh you were convide . One copy must tx mailed to the
resw ndeatv one œpy tb the Attornv General's Omce, alld one copy to the diOid attornty of tlle œupty
in which you were oonvicted or to lhe oxigmal' prosecutor ifyou are challenging your original cm viction or
sentenœ. Copies must conform in a1l partimllars to the original submittd  for siing.

PETITION

1. Name of inslitution and county in wllich you are presendy imprkxmd or rhere and how you
are presently reMined of your Etarty: w ' % k ' ç.a 1 ./

2. Name and l= tion of oottrt whicb enttied thejudgment of cxmvidion under attack:
sesr,rl- .-J.' jf't d'z. l flz'g '' efz. # t'rvr +- o T 4. ùe 4 + xîz. c, # .AL FnJw.-

.. f . ' 6 -
K

3. Date of jud> ent of convidion: i - V '* Q' V -

4. case num-r: c-t. 0F -->> q J. . .

L ' I I'rk os ;tI'ii 1- e e- .. #- < r5
. (a) I-ength orscntenrz; ' wz

(b) Ifsentenœ ks dnth state any datc ulxm which eaxa tfion Ls scheduled:

6. AR you presently Kwin a semence for a conviction otlrr tlu'm tht conviœ on lmdcr attack in

thks motion? Yes No
u v C

lf yesn. EM crime, tase numar ali sentenœ Wing setvGl at thistime:

7. Nahlre of ofelwe involved in mnviction Ging clhalloged: .X  g rJe r' I 'u. 1' k.e-

8. N/hat yeas your plea? (ch .one):
(a) èlot gus' 4r (b) tluöty . (cj hlolo contenderc

9. Ifyou entered a plr.a of gutl' ty to one œunt of an indictmerlt er irdbrmne n, arld a Plea of not
guilty to aaother œtmt Qf a!z indictment or iuformation, or ifa plea of gtul' ty was negotiatd  $ve details:

l0. Ifyou wete fotm guilty atter a pl> of not guilty, was the inding made by: (check one)
(a) 111r.: - (b) Juuge withou! ajury

l 1. Did you testify at the trial? Yes 
,
X* No

y  sol2. Did you aplxal form thejudm ent of conviction? Yes

l3. Ifycu did aple , answer the folloWing:
fv Cr tz P '1- '(a) Name of Coult Gw

(b) Case numlxrgr citation: '. . , '

(c) Result-- :1-(-&*165md- '

2

Zn
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IN THE SUPREM E COURT OF THE STATE OF NEVADA

 M Arrlu w lw ss TJSLTU I'I', xo. 50518
Appexant,

 vs.
 vus svavs ovxsvxoa, FI LE n! 

nzs ondent.
 !

E : 2 1 2007
 .
k ORDER DISMISSING APPEAI. (x4URT
 : aw

 This is a proper person appeal fz'om a judm ent of conviction.
Second Judicial District Com't, W ashoe County; Steven P. Elliott, Judge.

 TM s court's prelim inary review of tM s appeal reveals a
:

jurisdictional defect. Spececally, the district court entered the judm ent
of conyiction on June 7, 2007. Appellant did not flle the notice of appeal,

however, until Novem ber 7, 2007, well after the expiration of the tbirty-
:

day appe? period prescribed by NRAP 4(19. An tmtimely notice of appeal

; fails to vest jm isdiction in this court.l Accordingly, we conclude that we
i lack jurisdiction to consider tM s appeal, and we

 ORDER this appeal DISM IS . ô i
j ' .q l

j . J.
bons

. J.
ch ;

J

Saitta

lsee Lozada v. State. 110 Nev. 349, 871 P.2d 944 (1994).

@F .
Heulaa
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 . *
à-.

I .* ' f':

cc: H on. Steven P. Em ott, Disthct Judge
M atthew James Tjeltveit
Attorney G eneral Catherine Cortez M asto/cazson City
W ashoe County District Attorney Richard A. Gam m ick

! W ashoe District Cotu't Clerk '
i
ï
E
:

'

i

; .

 '

I

H M g J
o lx7a +
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It l J- - AV - o >'(d) Date of resu
tAttac,h oopy of order or decisitm, if avaihble.)

l4. Ifyou did not aplxal, explain briefly why you did not: .

l5. Othc thqn a direct aplxal from thejtldm ent of convidion and scntenœ, lkqve you previously
flltd any mtitionsy appliœ a  or motions w1t11 reslv t to thisjudgmrm in any courk state or federal?

Yes X ' No '

l6. Ifyeur a wer to No. 15 yas ççyes'' gve tlze following ixdbrmntion:
(a)(1) Name of court! ' U n I tœ. l .$ lw 1z.4, D ,'.%. /r,'t.+ C c,w' '* /'
(2) Nature of prGxeding: ' x . ,

. (3) Grounds mime.d: f'pmc.e. p.zvwt .v;o lwx > ,.e,nz a /,% ./f .. w; # ,'&>. dx < x ,k. #,- u <.= w, x
t* .. Th > ' ) - * .

(4) Did you reœive an evidenlialy hearing on your w titionv application or motion?
Yes No N '(5) Result: ' k.- .. 'w ( àlk'eu h . nv e' be e/'t 'e. Lxv.o :< 2.

(6) Date of m llt L - >z, - 6*fî.
(7) Ifknown, citations of any written opinitm or %te of orders entered pltmmnt t; st1c,11 result:

(b) M to any = ond petition, applicatioa or motiow #ve the same inforrnnn'en:
(I) Name of o1z11: ..f+<r.3 J . ) w J j'c 1'x l fla >*. lc +. u-r y. u.aT W.cexL-x-.
(2) Nature of pnxeedingz p r...- #e,'..1 - p,.. vl yrolx ç e r. upo 1. + a, #- l?> b.zux/ 6'orr szs

(3) Grolmx m1e.4v1: ' . 1 ' e j'y.z.
K.n J /% n w f 6 .,' z . z- lt' zz 0.4:.r. 25 z.w x. ,. .. z, L ,>. ,n'<.. . ! .

(4) Did you oive an evi entiary he-qn'ng on your mtition, apphcation or motion??Yœ No
(5) Ilenllt: .>. % * ' ' '' w.v .1 .. 'V r f
(6) Date ofrentlt:
(7) If eownz dtations of any written opininn or date of nrders enterea pzrsuant to such a

lt

(c) As to any tbmrd' or subsequent ade onal appliœ ons or motion  give the same
lnformation aq ae e, list th=  on a o arate sheet and attaclt

(* Did you ap-  to the highesl slate or federal ourt luqving j'm'lylidioaz the result or àction
taken cn any e 'tiorq application or modon?
(1) FH  lxe onz applicadon or mouon? Yes No X* '

Citation or date of dvixion: '
(2) S= IMI Ivtitiony apphcation or motion? Yes No

Citation or date of dœisioa: .
(3) n ird or subsequent Ktitionsz appiications Qr motions? Yes No 'I

Cittion or (hte of decision: .
(e) lf you did not apmal from tbe atlvetse aYon on any mtitionz appiicMion or motioh mçplain

brielly why you did not. (You mtkst relate swcts' c *:cL5 in msjmnx to tlds que olk Your resmnK Inay
1. includv on IKI= wle  ks 8 % by l l inchu attached to the Ktitioa Youq resw nse may not ex-
Iive hnndwrittœ or tym writtc Nges in lengtk) % la.wv . 0. .

% 
Y . 

k ' 1, . ( . Y. . 4

J/
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cxrousu one: '
.5'n e.lt'..c # ,'w'e. s-ss J' q 4. s-'',, e- ef d'rc': 4.%. ! .(a)

s rtin FAc'rs ('rel! your stoxy briefly without citingcau or uw.): r  - .g ' +çNW g
. 

' 
, .

# <

,
. 

. 
. w . g

. . . x W s
uz. e.s m rwzl ., . ze'e z'k. .,yx t' y. z: cc'e. .y- . .

(b) Grtmatl Two: Prpe-e-llgxl blêta l.#!'e,m-s

Stqw rting FACIY O'ell your story bheny wiGout citing ca s or Iaw.): X  u x% Nree.s' #*. l dxpt J.
' ' y&

. .. , .sk.

(c) Grmzatl n ree: W o r-vdt/z'w.l grg.t o, ,j t'r--.

supmrting FAC'IY (Tel1 your stery bzieny wiiout citiag ca';es or law.): .X ( ,' 1. tt x rrxs-/rl'w- l
' . .. r ' Hrx J .. . aej z

' K/ <. ' . r . - n re'tqbknne
j- % . h ' ' ' '*

(d) crounu Four: p(,ar... â eewv.l ti'o 1m 1. fa px..s

Supm zting FACIY tTellyour stozy bhefly without citing cavs ot 1aw.): êli / #''- ' j/g lq.
. w  . y .

J3
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W HEREFORE, mtitioner prays that' thc court grant xtitioner relief to which he rnay be endued
1 11 pre ng. '

b at Ely Sutt Pfison, on tht 1' '/ day of tltt mlmtb of 1EXECUTE
of thèyear 200..2..

ature of tioner

Ely State Prison
Post Onke Box 1989
Ely, Nm dn 89361-1989

Si> ture of Attomey (1 any)

Attomey for m titioner

Addreqq

VERIFICATION

Under Nnqlty of mrjury, the undelsipzed declnreq that he ks the Ktitioner named in the foregozg
I< ïon and lmows the conteats thereot that the pleatling Ls tzue of Ms own kltowle ge, except mq to those
matters stated on ilzformnn'on and te et and a: to such Iœ ers he O eVeS them to te txue.

etitioner

Attemey fcr mtitictler

6

3,-1
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i

. >

:

AFFG M ATIO N
i Pursuant to NRS 2398.030

n e pndersir ed does hereby am rm tàat the pkeceding

pw b'èlb,. (à z- Vrt'y c) f PsxLer-g. corpvs
(Title éf Document)

ftled in District Court Cmse No. C R 0X - X V' lé

Does not contm'n the social security num ber of any person.

-OR-

C1 Contninn the social security number of a person as required by:

A . A specifc state or federal law, to wit:

(Sute specéc law)
I

-OR-

B For the administaéon of a public program or
for an applicatiqn for a federal or state grant.

(si ahre)
> - t'l-oF
O ate)

3/
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; '$ ase 3:08
-cv-00054-LRH-VPC Document 7 Filed 06/30/2008 Page 1 of 2

!
1E

: 3

4 4

: 5!

E UNITEP STATES olserm c'r COURT6
;

'

:
! 7 DISTRICT OF NEVADA
!

8

9 MAU HEW TJELTVEIT, )
)

10 Petitioner, ) 3:08-cv-00054-LRH-VPC
) . .

' 1 1 vs. ) ORDER
)

12 E.K. MCDANIEL, et aI., )
)

' 13 Respondents. )E

'

/ .

; 14
i

l 5 Matthew Tjelweit. a Nevada prisoner, has tiled a pro se petition for a writ of habeas corpus,j :'
; 16 pursuant to 28 u

.s.c. 9 2254 (attached at docket #1) and hms paid the appropriate filing fee (docket

17 //5). The petition will be ordered filed, docketed and served upon tbe respondents, however, theI
I
j 1 8 respondents will not yet be required to respond to it.
i
( 19 lt appears to the Court that the grounds for relief in the petition are currently unexhausted in
!

20 state court. Petitioner is adviseh tàat he must first present his grounds for relief to a state court
i xh t a claim

, petitioner' 2 1 before a federal court may review the merits of the issues he raises. To e aus

' 22 must have ''fairly presented'' that specific claim to the Supreme Court of Nevada. See Picard v.

' 23 Conner, 404 U.S. 270,275-76 (197 1); Schwartzmiller v. Gardner, 752 F.2d 1341, 1344 (9th Cir.1
! 24 1984). A rederal court cannot hear a rnixed petition that contains bou: exhausted and unexhausted!

i 25 claims for habeas corpus relief. Rose v. f undy, 455 U.S. 509, 521-22 (1982); Szeto v.'Rusen, 709i
I ft viewing tl,e petition in this case

, it appears to the court that26 F.2d 1340, 1 34l (9th Cir. 1983). A er rei
! 327 al1 of petitioner s claims may be unexhausted.

l id a eal from his conviction
, however28 According to items 3 and 4 of the petition, petitioner d ppi

i
i
j '
i

'

i 15
!
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. j$
' ase 3:O8-cv-O0O54-LRH-VPC Document 7 Filed 06/30/2008 Page 2 of 2

@

'

: 1 the appeal was dismissed without a chance to raise any issues
, and petitioner did not seek state post-

i
7 2 conviction relief

. see also jages 4, 6, and 8 of the petition (admitting failure to exhaust grounds for

3 reliet). From the face of the petition, therefore, petitioner has admitted that his claims for relief have
i
: 4 not yet been exhausted in state court. lf this infonnation is inacctlrate, then petitioner should file an
!
' 5 amended petition showing when and how he exhausted his stated grounds for relief.
I 6 IT IS THEREFORE ORDERED that the Clerk shall FILE AND DOCKET the petitionE
j

' 

'

E 7 for writ of habems comus (attached at docket //1).
i HER ORDERED that the Clerk shall SERVE a copy of the petition for writ of8 IT IS FURT

: 9 habems corpus (and a copy orthis order) upon respondents by certified mail. Respondents shall not
!
' 10 answer or othem ise respond to the petition until further order of the Court.

1 1 IT IS FURTHER ORDERED that petitioner shall have thirty (30) days in which to file an

' 12 amended petition showing when and how he exhausted the stated grounds for relief. Petitioner's
:

: 13 failure to comply in a timely manner will result in the dismissal of his petition. Petitioner is advised
i

14 that the Court must dismiss the within petition if petitioner is unable to demonstrate how and when 'I 
.

' 1 5 he fully exhausted a1l claims for relief in his petition.1
! o
: 1 6 DATED this 27 day of June, 2008.
i ..

17

18I
i
I 19

LARRY R. HICKS
20 UNITED STATES DISTRICT JUDGE

I
I 21I
! 22
i
E
! 23
!
;
I 24
1
I 25

26i

I 27
t
i 28
: 2
:
ë
i
i
! I
!
! z #
! .l
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Case 3:08-cv-O0O54-LRH-VPC Document 10 Filed 04/28/2009 Page 1 of 1

A n z! G. fl ( P o q z & IR % ) 1 . 1 rl m o n e 1 n o C '1 x, '1 1 C' n e e m

ITED STATES DISTRICT CO T

*++++ DjserltjcT OF NEVADA

M AW HEW  TJELTVEIT,

Petitioner, JUDGM ENT IN A CIVIL CASE
V.

CASE NUM BER: 3:08-cv-00054-LRH-VPC

E.K. M CDANIEL, et al.,

Respondents.

Jury Verdict. This action came before the Court for a trial byjury. The issues have been tried
and the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been
tried or heard and a decision has been rendered.

X Decision by Court. This action came to be considered before the Court. The issues have been
considered and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that the //8 petition is DISM ISSED W ITHOUT
PREJUDICE. IT IS FURTHER ORDERED that petitioner is DENIED a certificate of appealability.

April 28. 2009 LANCE S. W ILSON
Clerk

/s/ Kalani Lizares
Deputy Clerk

VJ
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F I L E D
' 

. EEltltltrtlrlitzlllls/
1 02-04-2010:05:00:10 PM

Howard w . conyers
1 CM e: 2922 Clerk Of the Court

Transaction # 1303233
r 2
;

k 3
! .

4!

5
!

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

: 7 IN AND FOR THE COUVFY OF WM HOE
* * *

; 8
j 'MATTHEW  JAM ES TJELW EIT

,: 9

E 10 Petltioner, Case No.: C205P2796
i 11

vs. Dept. No.: 10
i 12
' E.L. MCDANIEL, WARDEN,
: 13

! 14 Respondent.
é /
E 15
!

16 ORDER GRANH NG MOTION T0 DISMISS PETITION AND SUPPLEMENTAL
( j; PETITION F0R W RIT OF HABEAS CORPUS (O ST-COINW W IONI

Pre* ntly before the Court ls a Motion to Dismiss Petitlon and Supplemenol Petition18

f0r Wrlt of Habeas Comus (Post-convlctonlp filed W Respondent STATE OF NWADA19

(hereafer ''Respondenf  on January 5, 2010. Following, on January 12, 2010, Pdltioner20
' MATFHEW JAMES TJELW EIT (hereaNer ''petitloner''l filed an Opmsition to Motion to21

Dlsmirxs Petltion and Supplemental Petition for Writ of Habeas Corpus (Post-convldlon).22 
.:

'

Subsequently, on January 19, 2010, Resm ndent filed a Reply to Oppositlon to Motion to .
. 23
i 

- Dismlrxs Petitlon and Suiplemenll Petltlon for Writ of Habeas Corpus (Posl-convidlon). I24 1
Contemm raneously with its Reply, Respondent flled a Request for Submi%ion, submtlng

25
' the matter for the Court's conslderatlon.26 i

As part of its Motion to Dfsmlrys, Resm ndent argues that the Court should dismiss
27

: Petitioner's Petltion becaux  Petitioner Qiled to timely file said Petltion. In his Oppositlnn
28

i

' 
.1-

z-j/jt ,
i
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. .* . '' . ' ' '

1 to Resm ndent's Motion to Dismiss, Petitioner contends that although he sled his Petition

2 Iate, pursuant to NKS 43.726(1), he had goe  czuse for hls delay, and therefere, dismisc l
3 is not warranted.

4 According to the record O fore the Court, 9n June 7, 2007, this Court convide

5 Petltioner, pursuant to a jury verdld, of first-dœ ree murder wlth the uœ of a flrearm.

6 R erealer, on November 7, 2007, Petitloner flled a Notice of Appeal, which the Nevada

7 Supreme Court dismissed on Decem- r 27, 2007. Following, on January 22, 2008, the

8 Supreme Court iu ued its remittitur. Subsm uently, on August 5, 2008, a titioner filed a

9 post-conviction petition for writ of habeas corpus.

10 A Xtition for writ of ha-as corpus (msbconviction) must t)e 5led wilin one year

11 aoer entry of the judgment of convieon or, If an apœal is taken, w4thln one year aRer the

12 issuance of remittitur. NRS 34.726(1). However, when an appeal is taken, the one-year
13 perle  to 5le Y gins to run from the issuance of remittur only when then diru  aplxaî is

14 file timely. .%e Dickerson p; State. 114 Nev. 1084, 1087, 967 P.2d 1 132, 1133-34 (1998).

15 Furthermore, if the X titioner's X tition is untimely, it is prx edurally Y rred and must be

16 , .dlsmi- d absent a showlng of gce  cause. NIkS 34.72641), NRS 34.810
17 . In making a showing of gcx)d cause, a petitioner must demonstrate that the delay

18 was through no fault of his own and that dismimqal of the petition as untimely would unduly

19 prejudlce Xti:oner. NKS 34.726(1). The A tement of goY cause must aplxar on the

20 face of the petton. NKS 34.735 trm ulring a m tltloner to state the reason for filing an

21 untlmely peœ oner In the petltlon 1* 19. Furthermore, the statement of goe  cauœ must
22 allœ e sa ciflc facts that demonstrate the delay was not the fault of petitloner. .%e

23 Halaway M Srate, 119 NN . 248, 252-53, 71 P.3d 503, 506 (2007); .*e alk  R //pa.ç p;

24 Slte, 120 Nev. 37, 44, 83 P.3d 818, 823 (2004) (stzting that %'a petltloner for pos-t-
25 convictioô rellef Is entitled to an evidentiary hearing only if he supm c  hIs clalms with

26 spe flc fadual allegations that if true would entitle hIm to relief''). It is the rm itioner who
27 iwars the burden of establishing the fadual allegations in supm rt of his X titlon. Id

28 ///

-2-

L( ,'?
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1 A petitloner may establish good cause W showing that he reasonably Y lieved his
2 counœ l Nmely flled an appeal and that the petltioner iled a habeas corpus petition wll ln a

3 reaK nable tlme aoer Iearning that a dired apm al had not been filed. Hathawayi 119 Nev.

4 at 255, 71 P.3d at 508.

5 In the present matter, it Is undlsputed thaf Petltioner failed to file timely, his direct

6 apx al with the Nevada Supreme Court, M  such, the time Petitioner had to ;le his Petition

7 for Habeas Comus (Post-conviction) was one year from the date this Court entered its

8 judgment of convidlon. NRS 34.726(1). Furthermore, it is undisputed that Petitioner
9 failed to file hls'petitlon for Wrlt of Habeas Corpus lpost-convlctlonl wlthin one year

10 following this Court's entry of the judgment of conviction. R erefore, Petitioner's Petition

11 for W rit cf Habeas Corpus was untlmely absent a showlng of good cause. Id.

12 Upon eu mination by the Court, the Court does not belleve Petitioner plead

13 sufficient facts that would permit thls Court to make a determlnation as to the exislence of

14 good cau*  regardlng Petitioner's delay. Sœ clflcally, Petitloner never speclfie  when he

15 attempted to contad his œ unsel, nor when and how Peti%oner first Iearned hIs counse!

16 kfailed to file timely a dired appeal. W ithout knowledge of thls informatlon, the Court

17 cannot determlne whether Petitoner's delay in iling his Petition was reasonable.

18 Furthermore, based on the record before the Coult Petitloner was notlfied by the

r'tprl n erefore19 Suùreme Court on Dcember 27, 2007, that hIs dired apœal was reje . ,
20 Pee oner still had more than flve months to file tlmely his Petltion for W rit of Habeas

21 Corpus (Posbconviction). However, Peiitioner dld nnt flle hIs Petitlon untll more than
22 rzven months following the Supreme Cnurt's dlsmitqal of Petitioner's apx al. Given this

23 time perie , even if an unlawful imykdiment prevented Petitloner from timely fillng a dired

24 appeal, the Court does not Y lleve that such an imx diment affe pd Petitioner's ablllty to

25 tile tlmely his Petition. .%e Byant M Arizona Jttpmey Generaé 499 F.3d 105$ 1060 (9th

26 Cir. 2007).

27 ///

28 ///

-3-

&/J
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1 NOW , THEREFORE, IT IS HEREBY ORDERED that Resx ndenrs Motion to

2 Dismiss Petitlon and Supplemenol Petition fcr Writ of qabeas Comus (Post-convldlon) is

3 GRANTED.

4 IT IS FURTHER ORDERED that Pec oner's Petibon for Wrlt of Habeas Comus

5 (Pist-convldion) ls W SMISSED .

6 IT'IS FINALLY ORDERED that Pee oner's Supplement to Petition for Writ of

7 Habeas Corpus is DISMISSED.

8

9 DATED thls $ day of February, 2010. N
10 -

11 GSTEVEN P. ELUOU
Distrid Judge12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

+
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!

i
!
I cem n cv e oF MAzu xs
I 1
I
1 2 I hereby certify that I ele ronically flled the foregoing with le Clerk of the Court by
I

3 in: the E-CF wstem which served the following x rue
.s electronically:us

II 4 Iz MERCHANT
, ESQ. for MATFHEW TJELTVEIT

5 JOSEPH PLATER, 111, F.m . for STATE OF NW ADA1
1 6
1
: 7 DATED thls day Of February, 201 .
1
: 8

! 9 E ol HownEs - 'l

Judldal M sistant10

!
I 11
I 12
i
! 13
i
r 14
! ls
!
i 16
i
l 17
!

! 18

19

20

21

22

23

24

25

26

27

28
.1
!
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: 2540 F I L E D
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j 3 jjc'ryAn jy c yras
. . . 

' 
.. 'i 4 
By1 .. pEptjyyi 5

l .
' 6 IN THE SECOND JUDICIAL DISTRICT COURT OF Tlv  STATE 0F NEVADAi 

.

i 7 Ix xxo FoR THE coux'rv oy w xsuos
! .
! 8 ***
! .
! 9 M ATTHEw Jo Bs TJELTVEIT

, 

'

ë
1 1 0
1 Petitioner,

tyxgs xo; cjo jpzggyi 11
j VS.

12 DéPT. N0.: 10 . '
THE STATE OF NEVADA,I t

3 (jenti ' RCSPOII &
/! 

. 14
I .

I 15
I NOTICE OF ENTRY OF ORDER

16 (

l 7 ''PLEASE TAKE NOTICE that on February 4
, 2010 the Court entered a decision or

18 order in this m auer
, a true and correct copy of which is attached to this notice.

1 19 vou may appeal to the supreme court from the decision or order of the Court.
i
1 ' 20 l k of this Court within thirty-lf you wish to appeal, you must tile a notice of appeal with the C er

! 2 1 Three (33) days, after the date this notioe is mailed to you. This notice was m ailed on the 24th day
i . :
I 22 of M mth

, 2010.j 1 
. 

'

' 

23
.. 
, ' ; . ; . .

Akb w coxkkRs24 HOW
. , . ; . . . . , .

C1 rk Of tie OF4' ' ' . S'2 5 ' #
. .

. :
.i' . - . . ; '

B ' ' . !26 3 C z
.re u -e - ' (: . . w. . . .

..
. 

' 
. 

. .., . j27 
. Dfmtlt: Cllrk .' .

'
. 

' 
. 

' 
. . .:

: ' . ' à JJ % ' -':2 8 . ' ' ' ' ' : *

' 

.. *' 
' 

'
'

. . . ; : , . . ...' 
' 
, , 
, 

'J . .., ..w./: ....? ' 1. . , . . .g ..' . ' , . . , . . ' ' ' ' 1
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F I L E D
Electronically

02-04.2010:05:00:10 PM
H- ard W . Conyers
Clerk of the Coud1 Code: 2922

'Tranu ction # 1303233

2

3

4

5
6 1N THE SECOND JUDICIAL DISFRICF COURT OF THE STATE OF NEVADA

IN AND FOR THE Y UN'I'Y OF WM HOE7
* * *

8
.MAU HEW  JAMES TJELW EIT.9

10 Petltloner, Case No.: CR05P2796

t t 10vs
. Dept. No.:

12
E.L. MCDANIEL, WARDEN,

13

4 Respondent.1
/

15

16' DRDER GRANTING MOTION T0 DISMISS PETITION AND SUPPLEMENTAL
PETITION FOR W RIT OF HABEAS CORPUS (POST-COINW W IONI17

Presently before the Court is a Motion to Dism'iss Petition and Supplemental Petition
18

for Writ of Habeas Corpus (Post-convidlon), filed by Respondent ST'ATE OF NEVADA19

(hereafter h'Respondent''l on January 5, 2010. Fellowing, on January 12, 2010, Petltioner20

MATTHEW JAMES TJELW EFT (hereafter ''petitioner'â tiled an Opmsition to Motion to21

Dismir Petition and Supplemental Petition for Writ of Habeas Corpus (Pcsbconvidion).
.221

Subsequently, cn January 19, 2010, Respontent filet a Reply to Opposition to Motion to
23

Dismiss Petition ant Supplemental Petdtion for Writ of Habeas Corpus (Post-cbnviction).24 
.

Contemporaneously wlth its Reply, Respondént flled a Request for Submi%ion, submittlng
25

the matter fcr the Court's consideration,26

As part of its Motion to Disrniss, Respondent argues that the Court should tismiss '
27 . '

Petitioner's Petition bec-ause Petitioner failed to timely file said Petitlon. ln hIs Opposition '
28 !

f

-1-

Copy of original document on 5Ie with the Clerk of Court - Second Judicial District Coud, County of W ashoe, State of Nevada
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;

1
5
!
' 

. 1 to Respondent's Motion to Dismiss, Petitioner contends that althongh he filed his Petition

i 2 late, pursuant to NKS 43.726(1), he had gtpd cause for his telay, and therefore, dismissal1

3 is not warranted.I
i 4 According to tlae recoru before the court

, on June 7, 2007, this court convictedl
1 s Pestioner, pursuant to a jury verdict, of first-dxree murier witb the use of a sre-arm.
I .
' 6 Thereafter, on November 7, 2007, Petitioner filed a Notice of Appeal, which tle Nevada
i 7 supreme court dismissed on December 27

, 2007. r-ollowinq, on January 22, zoca, tse2 
.

8 Supreme Court issued Its remittjtur. Subsm uently, on August 5, i008, Petitioner filed a!
l 9 post-conviction petltlon for wrlt of habeas corpus

.I
1 lc A petition ror wrît of habeas corpus (ysbcdnvlction) must be filed witin one year!
I 11 aoer entry of the judgment of convidion or, if an apm al is takeniwithln one year after theI 

.

; 12 issuance of remittltur. NPS 34.726(1). However, when. an appeal is taken, the one-yearI
: 13 perie  to file begins to run from the lssuance of remittur only when then direct appeal is

! 14 file timely. S< D/è#em7/? B. Aate. 114 Nev. 1084, 1087, 967 P.2d 1132,. 1133-34 (1998).
15 ' Furthermore, if the œ titioner's petition Is untlmely, It is procedurally barred and must be

16 dismissed absent a showlng of qood cause. NKS 34.726(1), NPS 34.8101 ''''' 
.

i 17 In making a showing of gx d cause, a petitioner must demonstrate that the desay
i ' tjn t dismissal of the petition as untmely lould unduly18 was through no fault of his own and a
I '
1 19 prejudice petltioner. NRS 34.726(1). ne statement of good cause must appear on thei
I 20 face of the petltion. NKS 34.735 (reqtllring a K titloner to state the reason for fillng an
l

21 untimely petitinner in the petition itself). Furthermore, the sotement of good cause must
i .

22 allege spedfic facts that demonstrate the delay was not the fault of petitioner. .%ei 
.

l 23 HaYaway k$ Statet 119 Nev. 248, 252-53, 71 P.3d 503, 506 (2007); see a/m Thomas k(

1 24 State, 120 Nev. 37, 4$ 83 P.3d 818, 823 (2004) (stating that ''a petitioner for mst-ë 
.

i 25 convlctlo; rèlief Is entitled to an evidential hearing on# if he supK rts hls clàpms wlth!

' 26 specific fadual allegations that if true would entitle him to reliefe'). lt is the mtitioner who

27 bears the burden of establishing the faduel alleqations in support of his Xtition. Idl
I
I 28 ///
j '
!
!

-2- '

sevada Yz-yCopy of original document on file with the Clerk of Coud -- Second Judicia! District Court, County of Washoe, State of
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i

1 A petitioner may establish good cause by showing that he reasonably believed his

2 counsel timely filed an appeal and that the pçtitioner filed a habeas corpus petition within a

3 reasonable time aoer Iearning that a direct appeal had not been filed. HathawaA 119 Nev.

4 at 255, 71 P.3d at 508.

5 in the present matter, it is undisputed that Petitinner failed to fite timely, his dired

6 appeal with the Nevada Supreme Court. As such. tbe time Petltloner had to qle his Petition

7 for Habeas Corpus (Post-cbnvidion) was nne year from the date this Court entered its

8 judgment'of convidion. NKS 34.726(1). Furthermore, it is undisputed that Petitioner

9 falled to file his Petition for Writ of Habeas Corpus (Posl-convlction) within one year
10 following this Court's entry of the judgment of convidion. R erefore, Pètitioner's Petition

11 for Writ of Habeas Corpus was untimely absent a showing of good cause. Id.

12 Upon examination by the Couft the Court does not believe Petitinner plead

13 sumcient fads that would permit thls Court to make a determination as to the existence of

14 good cause regardlng Petitioner's delay. Specitlcally, Petitioner never specitied when he

15 attemptet to contad his counsel, nor when and how Petitioner first learned his counsel

16 failed to file timely a dired appeal. W ithout knowledge of this lnformation, the Court

17 cannot deterfnlne whether Petittoner's delay ln fillng hIs Petition was reasonable.

18 Furthermore, based on the reccrd before the Court Petiticner was notitied by the

19 Supreme Court on December 27, 2007, that his dired appeal was rejeded. n erefore,

20 Petitioner still had more than five months to file timely his Petltion for W rit of Habeas

21 Corpus (Pcst-convidion). Hopever, Peiitioner did not flle his Petitîon until more than

22 seven months foilowing the Supreme Cnurt's dismissal of Petitioner's appeal. Given this
23 time period, even if an unlawfut impediment prevented Petitioner from timely sllng a dlrect

24 appeal, the Court does not % lleve that such an impedlment affected Petidoner's ability to

25 file tlmely his Petition. See Fryanl p; Arltona Attorney tzndrat 499 F.3d 1056, 1060 (9th

26 Cir. 2007).

27 ///

28 ///

' 

-3.
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 .

i .
1 NOW , THEREFORE, IT IS HEREBY ORDERED that Resm ndent's Motion to 5

; .

i 2 Dlsmiss Petition and Supplemenol Petition for Writ of Habeas Corpus (Post-convldjcnl'is '
 3 GRANTED

. .
 4 rr zs FURTHER ORDERED that petitioner's Petiuon for writ of Habeas Corpus
 ' .

l 5 (Post-convidion) is DISMISSED, '

I 6 IT IS FINALLY ORDERED that Petitioner's Supplement to Petitioc for Writ of
! 7 Habeas Corpus is DîSMISSED . 

X

 8

i 10 .
! '

l l s'n w Ex p. Ej-uorri 
Dlstrict luège12

13 .

14 '

! 15

' 16

 17
 '
 18
 '
 19
i zc u
j ' .
; , I21
! 

. 22
 '
 23 i
 , I

 24
j ' ''
i 25

i!
j 26
 , '27 

.

 28
1

j '
: +
j '

 dopy of original docwment on file 
with the Clerk of Court - Second Judicial District Court, County of Washoe, State of Nevada VD :
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i
i
l CERIIIFICATE oF MAIU NG
i 1
i 2
4 I hereby ceaify that I eledronically filed the foregoing wi+ the clerk of the Court by
i 3 ing the EcF svstem whlch served the followlng parties elejtroniclly:, us
! 4
i AZIZ MERCHANT, ESQ. for MAU HEW TJELW ER
! 5 JOSEPH PLATER, 111, ESQ. for SFATE OF NEVADA

! 6
i

7 DATED thls day of February, 201 .

8

9 E Ix How DEN '''-

10 Judidal Assisont

11

12

13

14

15

16 '

17

18

19

20 l
21

22

23

24

25

26

27

28

-5- ;
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,i

3 CERTIFICATE OF SERVICE
1 N CR05P2796Case o

.

j 4 'i
$ x; j Pursuant to NRCP 5 (b), I cedify that I am an employee of the Second

( .
( (; Judicial District Coud, and that on the 24th day of March, 2010, l deposited in the W ashoe

y County m ailing system for postage and m ailing with the U.S. Postal Service in Reno.
i
5 g Nevada, a true copy of the attached document, addresses to:
i
l o W ASHOE COUNTY DISTRICT
C - ATTORNE#'S OFFICE '
i APPELLATE otvlsloxI l 0
! (Inter-office mail)
k 11
i jz ATTORNEY GENERAL'S OFFICE '
i 100 N , CARSON STREET1 

' 13 CAIW ON CITY, N'V 89701-4717 tI

14 S/IATTHEw  Jxv ss TJEI
-TVEIT #83651

45 ELY STATE PRISON
P.O. BOX 1989

16 ELY, N V 89301

i 17 hzj% N
. MERCHANT, ESQ.l 

l0O N. ARI-mGTON AvE., STE. 290 .l 81 
RENO, NV 89501 >: 

19I
! '20
i
k 21

22 w
Irene Flores '

23 oeputy Clerk
i

24

25

26
' !27

' 28

N

. . . .2-

SL
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 .

 .
.'

 ,
' .

 $2515
' 1 Aziz N

. M erchant, Esq.
! 2 Nevada Bar No.: 10148
ë Merchant Iaaw Firm, Ltd.
i 3 100 N. Arlington Ave., Suite 290
i Reno, 'Nv 89501
 4 ph: 775-337-8400
 s Fax: 775-337-8401

Attorney for Petitioner Matthew James Tjelmeit
 6

 7 IN THE SECOND JLJDICIAL DISTRICT COURT OF TI'1E STATE OF NEVADA

i 8 IN AND FOR THE COUNTY 0F W ASHOE

1 9
!
j 10
1 casexo.: cR05

.
p279611 

M AW HEW  JAM ES TJELTVEIT, Dept: 10

 12 Petitioner,

 13
 VS.
 14 E.K. M CDAN IEL, W ARDEN,
 zs ELY STATE PRISON

, and;

16 THE STATE OF NEVADA
,I

; 1 7 Respondents
.i

I 18

 19 xoerlcs OF APPEAL

 2c
 x tioe is iwreby given that Matuww James Tjelweit, petitioner.above-named, hereby o

2z 
als to tlw supreme couu ofxevada from an orde'r granting the sute's motion to disrniss hi aa appe

! '
j post-conviction petition on February 4, 20 10. Notice of entry of the court's order was served by23 .
1! the district court clerk pursuant to NRS 34.575 and NRS 34.830 on M arch 24, 2010.

24i
1 Aflrmation Pursuant to NRS 2398. 030i 25

The undersigned does hereby affirm that the preceding document does not contain the
2 6

 social security number of any person.
 27

 28
I l

Notice o t' Appeal

XJ3
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l
I
!
;

2 oated, April 6
, 201eI 

l

i Xlsl Aziz N. M erchant
l 2 Aziz N . M erchant, Esq.i
: Nevada Bar No.: 1 01483
1 Merchant Law Firm, Ltd.
l 4 10O N . Arlington Ave., Suite 290i
ë Reno, NV 89501
i 5 Ph: 775-337r8400
I Irax: 775-337-8401
i 6
i certificate of service
! 7
! 8 I hereby certify that on 4/6/2010

, I electronically tiled the foregoing with the Clerk of the
! court-by using-the EcF system which will send a notice of electroniè tiling to the following;
; . 9
i
i 1o
! JOSEPH PLATER, ESQ. for STATE OF NEVADAi 

Azlz MERCHANT, EsQ. for SHAWN MICHAEL THOMAS:
:

E 12 Hard Copy mailed to:
:

la
E1y State Prison

14 Attn: Matthew Tjeltveit
lnm ate # 83651

l 5 P0 B0X 1989

l 6 Ely, ''NV 8930 1

17

Aoril 6. 20l 0 /S/Aziz N . M erchant- Escl.18

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

2

Notice of Appeal

s-Y
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1
j .
!
I

:: IN THE SIJPREM E COURT OF 'IM E STATE OF NEVADAl

1
I 2
!
i 3
! 4 c

ase xo.: 55773I
M AW HEW  JAM ES TJELTVEIT,i 

5
2 APPELLANT,6
ù vs.

! 7
! E.K. M CDANIEL, w ARDEN, ELY STATE

8
! PltlsoN; Ax o THE STATE olr NEVADA

91 RESPONDENTS
.! 10

I
l 11 APPELLANT'S OPEM NG BQTEF
I

12
APPEAL FROM A DEM AL OF A POST-CONM CTION PETITIONI 

l 3

14 secondludicial oafr/ç/1 
L! 15 State ofNevada

I The Honorable Steven P. Elliott Presiding
16I

! 17
I '
! 18 Aziz Neal Merchant ESQ

. Joseph R. Plater, ESQ.!
1 jq NV BarNo. 10148 Appellate Deputy, NV Bar No. 2771
I Attornev for Appellant W mshoe County District Attorney's Oo ce
l 20 M erchant Law Finn

, LTD. Attorne for Res ondentI
I aj l00 N. Arlington Ave., Suite 290 l South Sierra St., 7 floor '

!
! Reno

, NV 89501 PO BOX 30083

! 22 775-3374400 Reno, NV 89520i 
33,/.5,/5, .775-1 23

I 24
I

I 25 ' '
i .
j . '26
i .
l 27
i
I 28
l .
! .

1 ' ;
1 5 5
j '
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v

11 A . e dlstnct court erred ln rullng that M a ew dld not plead good cause to exctls
12 . .

! his procedural default for fllm' g his post-conviction petltlon about hvœ months late
!

! 13: when Matthew properly pled good cause for the delay under S 34.72641) on the
,! 14

face of hIs oetltlon afld surmlemental petltlon ln that he reasonablv belleved h1s counse .
 * ** '* œ' . :15
 h d flled an appeal on his behalf and M atthew did in fact flle his haberlq corpus petitio a
 16
 wlthm a reasonable tlm e aRer learnlng that hls counsel had not flled a dlrect appeal.... 5
: 17
1 . . . . . . . ' y . . .' B. e dlstnct court erred m dlsmlssmg M atthew s clalm that hls trlal cotmsel
: j2;
i Calvert's decision to pursue a self-defense theory of the cnKe fell below an objective
' 19
 s dard of remsonableness that prejudiced Matthew m' violation of his n' t to eflkctiv
 20 .
 . . . , tb tb tll th assls ce cotmsel under the federal constltutlon s 5 , 6 , 8 and 14 am en ents. ... 9 

2 l
j '
l 22 C. Ma ew's trial counsel Calvert's failure to nKk for aj inntruction on wheni
i 23 M atthew fonned the requlslte mtent to commlt the alleged robbery of tlle vlctlm fell
!
 '

below an objective standard of reasonableness that prejudiced Ma ew m' violation of 24
. . . . . . .) th tb tll

 25 hls n t to eflkctlve assis ce counsel under the federal constltutlon s 5 , 6 , 8 nnd

 j 41

1 '

! 27 D. Matlhew hms a valid appeal depn'vation clatm' under Nevada Rules of Appellate
i; '
 1! 11 làrtltrtltltlrtl zl ((;) tll ltt h&rtl 11 t illttl k) flstll;t zrtll)r l , 1! () () 6). ........................................................ 1 t;

11
 '

 .

! '
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j j JURISDICTIONAL STATEMENT
n is is an appeal from a denial of a post-conviction petition. n e district court

k 2
, v2 JA 45c I clerk served notice of entry of the district court s order on March 24, 2010. .3

 4 A notice of appeal was timely tiled on April 6, 2010. V2 JA 457. This Court has

 5 urisdiction pursuant to x'lt
.xp 4(b) and x'Rs 34.s75(l).j

 6

7i
STATEM ENT OF THE ISSUES

i S
; 1. Did the district court err in ruling that M atthew did not plead good cause to excuse9
i
k his procedural default for tiling his post-conviction petition about two-months Iate10 

.I
 when Matthew properly pled good cause for the delay under NRS 34.72641) on th11
 face of Ms petition and supplemental petition in that he remsonably believed his12

 counsel had filed an appeal on his behalf and Matthew did in fact tile his habeas13
 corpus petition within a reasonable time aRer learning that his cotmsel had not
 14

tiled a direct appeal? . i1 l 5
I 2. Did the district court err in dismissing Matthew's claim that his trial counsel16
i ' f defense theory of tlle case fell below anCalvert s decision to pulsue a sel -i 17

i bjective standard of reasonableness +at prejudiced Matthew in violauon of his: o18
 ,

right to eflkctive assistance cotmsel under the fedm'al constitution s 5th, 6th, 8t11 19 
.

 .
 and 14th amendments?20
 , , jy

j tnxtkon on when 3. Did Matthew s trial counsel Calvert s failure to ask for ajury s2 1

 M atthew formed the requisite intent to cornm it the alleged robbery of the victim22

i fell below an objective standard of reasonableness that prejudiced Matthew in '23
j 'I violation of his right to efective assistance counsel under the federal24
1 .) I
i constitution s 5th, 6th, 8t.11 and 14th amendments?25
!
 4. Does M atthew have a valid appeal deprivation claim under Nevada Rules of

 a6 jAppellate Procedure 4(c) that went into eFect July 1
, 2009? . 27 

I

 :
28 j

V stands for Voltlme and JA stands for Joint Appendix.

g . V
j '

g)
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5

!
i

I 1 .
l .
! a STXTEM ENT OF 'ITIE CASE
.
1 - This is an appeal from a denial ora post-conviction petition. n e district court
! 3
' Tjelweit tMatthewl pursuant tojury verdict of. convicted the petitioner Matthew James

4i

i 5 first
-degree murder with the use of a flrearm on June 7, 2008. V2 JA 386. Matthew was!

! 6
i sentenced to life with the possibility of parole aRer zo-years with an equal consecutive
! 7
i , i

al counsel John Calvert (Calvert) thereaûer.term for use of a tirearm. L4. Matlhew s tri 8 
.

!
g 9 failed to tile an appeal as promised. V2 JA 403, 419. Matthew then filed an untimely
j '10 

27i proper notice of appeal on November 7, 2007 that this Court dismissed on December ,
! 11
1 habeas petition on August 5

, 2008.2007. v2 JA 388, 392. Matthew then tiled lproperI 12
1
l 13 V 1 JA 397. Counsel was appointed who filed a supplement. V2 JA 410, 413. The State
I '

14
. moved to dismiss the petition, Matthew oppojed and the State replied to the opposition.
. 

' 
. )l 5

V2 JA 423, 430, 437. n e district court then dismissed the petition as procedurally
161

I 17 defaulted without considering the merits of Matthew's claims. V2 JA 445. Notice of
i
l 18 ente of order was served on March 24, 2010. v2 JA 450. This timely appeal foilowed.
! '
I 19 ' '
l V2 JA 457.
1 x
: . ' ,
I 21
i .
I 22 STATEM ENT OF TI'IE FACTS
I M atthew was charged by indictment with mtlrder with the use of a fireann on
i 23 .
ii 24 December 7, 2005. V1 JA 1. Attorney Calvert represented M atthew during trial. V 1 JA

I 25 
trial ilw state produced sve separate wimesses, a11 of whom recounted to theI 5. During

! 26
i jury that Mattlww admltted to shooting tlw victim aaer thi victim threatened to chop his
I 27

I 28 son up into little pieces and mail hlm to Matthew. V1 JA 78-79, 85. (Ashlee Reedy,!
i
I l
!
j . '

g gq
l
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i .
! ' '

! .

i .
!
i .
!
! friend of Matthew), V1 JA 1 10, 1 12, 1 14 tlason Holder, friend of Matthew), V1 JA 192-I
!
i ith M atthew and had son2 193

, 196-197. (Krysol Gari, former Iive-in girlfriend w!
i 3

together), V1 JA 208-209. tKrista Gaddis, acquaintance and on friendly terms with!
j 4 ,

1 Matthew), and V1 JA 2 l4, 2 16-2 l 8, (Breanne Cambraa fonnerly engaged to Matthew andj 5 
.

I

1 6 still has reelings or M aa ew). zason Holder, a rrien'd ot-M auhew, testised in the most
!
i 7 blunt terms

, stating that M atthew told him that he 'trucked up'' and ttsnappçd'' and that thel
I 8
l lled his friend Jason Holder

, who was witvictim was dead. vl JA l 14. Matthew first ca1 9
!
I 10 his girlfriend Ashlee Reedy

, aaer the killing. Ashlee Reedy' initially picked up the phone!
I l l 

i the early morning hours immediately aaer the killing and noted Matthew's panicked,l n
I l 2

stressed-out nervous and scared voice. V1 JA 81-82. n e jtate msked Ahslee Reedy, toI 
13!
14 whom Matthew confided immediately after the killing: RQ: So it w&s in response to that

I .
' 15 sutement by lthe victim) about the defendant's children and cutting them into pieces and

I
E 16
! sending them to him , according to the defendant that caused Mm to react and shoot the
1 17
I q& ,, 88 n e state nevervictim in the head

. Ashlee answered A: Correct. V1 JA .I 18
i .
I 19 attempted in their case-in-chief to im peach any witiwss that presented M atthew as having

20
! only shot the victim in reaction to the victim 's threat against M atthew 's son. Instead, tlzeI
I 21
1 n state focused on showing thejury that Mattllew in fact did kill the victim in reaction to a
!
1 23 threat agahlst M atthew's son and presented wimesses consistent with tbat theory. See
I
I 24
i Renerallv. V1 JA 8-229, V2 JA 230-269. Matthew also testifed and did not deny killing
I 25
i the victim . V2 JA 237. M atthew also never disputed that he was in possession of the .26 

.

i , . death v2 JA 242
. 

'

27 victim s possessions such as his car aRer the victim s .;

i 28
!
i

1 2
l ';
I .#'/I 

.
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 '

 j When settlingjury instructions, the prosecbtor submitted a felony murderjury

' 2 instruction that failed to define attempted robbery as alleged in the State's indictment.

 '
 q - v2 JA 358. Matthew's tlial attorney Calvert did not object to any jury instructions and

 4
 ' . did not object specitkally to the felony murderjury instnlction. V2 JA 276-277. A self-

5
6 defensejuly instruction was also submitled to thejury despite the lack of any evidence.

 7 V2 JA 367-368 .

 8 Matthew was convicted purâuant tojury verdict of ftrst-degree mtlrder with the
9 ,

 10 use of a tirearm on June 7, 2007. V2 JA 386. Matthew's tlial attorney Calvert agreed to
 ' .
 ' l l , .tile M atthew s appeal but did not. M atthew attempted but wms unable to contact his

 ,2 ttomey through collect calls and letters sentencing. V2 JA 403, 419. M atthew then tile
a

 13
 

.

14 an untimelyprorer notice of appeal that this Court dismissed on December 27, 2007.

 . ;.
15 V2 JA 38S 392. 

M atthew then filed a habeas petition on August 5, 2008, about hvo-
 !' . .
. 16 months past tlw timely one-year deadline conuined in NRS 34.72641). n e Court

 17 appointed counsel, who argued in a supplement that M atthew had pled good cause to
18

 19 overcome his procedtzral default in compliance with Hathawav v. Sàte. 1 19 Nev. 248, 71

2: b d upon an appeal deprivation claim. v2 jx 410, 419. M atthew
P.3d 503 (20p3), ase

21 
. 

'

 n  also argued that trial counsel Calvert was ineffective and prejudicial for arguing his case

 . 23 as self-defense as opposed to voltmtary manslaughter, for failing to request ajury

 24 instruction on when M atthew formed the intent to rob the Wctim and fmally, for

 25 'unlawfully depriving Matthew of a direct appeal pursuant to 4(c). V2 JA 413-
 26 1
 27 422. The State filed a motion to dismiss with M atthew opposimg. The State replied. V2

 . 28 ' JA 423: 430,437. 'Ihe district court then dism issed the petition as procedurally barred

 3

 .. . y g ,
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I
i

.

 '
 and did not consider any of M atthew's claims on the merits. This timely appeal

1I
i 2 followed

. V2 JA 457.

3

I 4 S Y OF Tlv ARGUMENT
5 n e district court erred in dismissing M atthew's petition as procedurally defaulted

! 6
! because he tiled his petition about two-months Iate. Matthew pled a valid appeal

7
 8 deprivation claim in compliance with Hathawav v. Sàte. 1 19 Nev. 248, 71 P.3d 503

i 9 (2003) to excuse his procedural default alleging that his attorney apeed but failed to tile

 10
 a direct appeal. V2 JA 403, 41 9. M atthew then tiled a habeaà petition about two-months
 11

late, far sooner than the petitioner in Haihawav, who tiled his petition over a year past the l 2

 13 deadline for tiling a timely haber petition. 'I'he distlict court likewise erred in failing to
j '14
 consider Matthew petition on the merit-s, which alleged jeveral theories of prejudicial
 l 5 '
 'ineffective assistance of counsel and a valid appeal deprivation claim under NRAP 4(c).i 16

j '
 17 Mattàew's trial attùrney Calvert was ineffective for pursuing a self-defense theor.y of the

 18; case when he should have pursued a voluntary manslaughter theory. At trial, the Shte
' ' 1 (J
E ''*''#' . .
 produced tive wimesses who testitied that M atthew impulsively shot the vjctim in
 20

I 21 reaction to his threat to chop up Mattiew's son into little pieces and mail his son to him.
I
 22 V 1 JA 78

-79, 85. (Ashlee Reedy, friend of Matthew), V1 JA 1 10, 1 12, 1 14 tlason
 23
I Holder, friend of Matthew), V1 JA 192-193, 196-197. (Krystal Gari, former live-in
I 24

2j girlfriend with Matthew and had son together), Vl JA 208-209. (Krista Gaddis,

I 26 acnuaintance and on friendlv terms with Matthew), and V1 JA 214, 216-218, (Breanne
 '>' ''' '' '
 27 :
 Cambrw formerly engaged to Matthew and still has feelings for Matthew). Matthew also

28 i
!

 !4 .

 y#J 1
I
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 . .

4 '
i ised and did not deny killing the victim

. v2 JA 237. calvert was Iikewisetest
 l

 2 ineffectively prejudicial for failing to request an instruction on aûerthought robbery.

I 3 ,M atthew admitted to being in possession of the victim s possessions aher his murder but
4

 testitied that he shot the victim, not to rob, but only in reaction to the victim's threat
5

' 6 against his son
. V2 JA 237. Lmstly, Matthew raised a valid appeal deprikation claiml

 7 under NRAP 4(c), alleging that the prosecutor failed io submit a proper felony murder
 8
 instruction, completely omitted the detinition of attempted robbery from the felony
! 9
i
 10 mtzrder instruction and thereby cornmitted prosecutorial conduct of a constitutional
 11 dimension. V2 JA 418. n e erroneous felony murderjury instruction was plain error and
I 1 2 .
i wœs not hannless beyond a reasonable doubt.
i I 3 .
 M atthew requests reversal and remand wit.h the,district court ordered to conduct. 14
I ' . )

15 evidentiary hearing on his habeœs petition
.I

i 16

 17
 ARGUM ENT
i 18
! A

. ITIE DISTRICT COURT EIX D IN RIJLING THAT M ATTTIEW  Dm  NOT
 19 PLEAD GOOD CAU SE TO EXCUSE IIIS PROCEDURAL

-  DEFAULT FOR
20 FW ING IIIS POST.CONVICTION PETITION ABOW  TW O-M ONTHS LATE

2 W I'IEN M ATITIEW  PROPERLY PLED GOOD CAUSE FOR TI1E DELAY21

j
i UNDER NRS 34.726(1) ON 'ITIE FACE OF HIS PETITION Ar

22 SIJPPLENIENTM  PETITION IN TIM T l1E REASONA BLY BELIEVED H IS
 COUNSEL HAD FILED AN APPEAL ON HIS BEHALF AND M ATFIIEW23
 Dm  IN FACT FILE IIIS RABEAS CORPUS PETITION W ITHIN A
i 24 REASONABLE '1'IM E AFTER LEARNTNG THAT IIIS COUNSEL HAD NOT
! FILED A DIRECT APPEAL

.

25

 26
EtA district court's rmdings of fact are entitled to deference and will not be1 

27
1 ,, wnina v

. sote. -  

'

 28 disturbed on appeal if they are supported by substantial evidence. Bro

 .
5 ' 
.

i ..1 #Y
1.
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 '
I

 N ev
. 

188 P.3d 60, 70 (2008). Etl-lowever, the district court's conclusions of law
 l --7 - ' .
E ' ,, 2 are reviewed de novo. Keife v. Loaan, l I 9 Nev. 372, 374, 75 P.3d 357, 359 (2003).

3 thi ln Hathawav v. State. 1 19 Nev. 248, 7 l P.3d 503 (2003), this Court adopted the 9
4 . 

circuit test in t-oyeland v. uatcher. 231 F.3d 640, 644 (9a' cir. 2ct)()), Iwlding that --a
i 5

 I derxas 34.726(1) if'uw peuuoner6 petitioner can establish good cause for the de ay un

: '7
 

establishes that the petitioner reasonably believed that counsel had tiled an appeal apd

1 8
 that the oetitioner tiled a habeas corous petition within a rea onable time after leam ing
 9 - - -

l that a direct appeal had not been tiled.'' Hatbawavs 1 19 Nek. at 255, 7 1 P.3d at 508.l 0 
.

 l 1 j tal jetitionMatthew properly pled good cause in both his original and supp emenI
 l 2 .
 but the district court dismissed his petition as failing to p.

lead good cause in com pliance
I l 3 .
 with Hathawav because Matthew Rnever specitied when he attempted to contact his14
 .
I
 15 counsel (Calvert), nor when and how I'Matthew) flrst learned lzis counsel failed to file

 l 6 '! thnely a direct appeal.'' n e district court went on to state that Rtwlithout knowledge of
' I 7
 this information, the court cannot determine whether (Matthew's) delay in tiling his: 18
I

 19 Petition was remsonable.'' V2 JA 447. The district court appears to have hnposed its own

! 20
 standard in determining whetlwr M atthew delay was reasonable based upon the pled facts
 21
i za without any reference to the actual standard. Loveland- as adopted in Hathaway. only

 23 requires that Matthew esoblish he reaonably believed that his counsel Calvert would tile

 24' a direct appeal on his behalf and that M atthew tiled a habeas corpus petition within a
! .
 25
 remsonable time after learning that a direct Jppeal had not been tiled. Hathawav. l 19 

26

 27 Nev. at 255, 71 P.3d at 508. In Matthew's origiizal petition, M atthew pled that he

i 28 requested Calvert appeal his conviction. Calvert agreed to appeal his conviction but then y
 6
!'

g; tI
I . 2
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I

 in ract did not appeal his conviction. 2 JA 403. In M atthew's supplem ental petition,
 1
! 2 Matthew pled that his trial counsel Calvert unlawfully deprived him of his right to
 .3
 directly appeal his very serious ftrst-der ee m urder with the use of a flrearm conviction.
I 4
 M atthew pled that if granted an evidentiary hearing, M atthew would testify regarding his
 5
: 6 appeal deprivation claim as follows: Calvert told M atthew immediately after sentencing

 ti that he would appeal his conviction. M atthew then irnmediately aRer sentencing was

 8
 tmable to contact Calvert regarding his appeal because his atlorney did not visit him,
1 9

 10 respond to his letters or accept his. phone calls. V2 JA 419. ,

i l l M atthew then did plead that he attempted to contact his counsel through phone

 l 2
 dicts the district court's! calls and lettels that went unanswered. n is directly contra .

1 3I
14 tindings regarding attorney/client contact and thus the district court's fmdings are not

 )
. 

.

1 '15 supported by substantial evidence. Regardipg the reasonable belief requirement of! '

 16I Hathawav. M atthew did plead that he reasonably believed that his Z aI counsel Calvert
I 17
 ' 1g did tlle a direct appeal because Calvert told him he would tile an appeal. This of course

i 19 that when arl attom ey tells a client he is going to do something, he in fact will . . ZSSUTHCS
 . .20 

truthfully do as he sutes.I
 2 l
 Based upon Hathawav. 

M atthew also filed his habeas petition within a reasonable
 22
i 23 time atter learning that his trial counsel Calvert did not file a direct appeal. In Hathawav.

 24! the petitioner Hathaway was convicted pursuant to guilty plea of, among other crimes,
 25 ,
 one-count of flrst-degree murder and sentenced to what amounted to life with the

26

 27 possibility of parole on December 1 1, 1998. On November 6, 2001, HathaFay Gled a
I 28' proper habeas petition. Tlzis was over twoyeaz.s aher his judgment of conviction issued 

. I

 7
1 .

 ' xg
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i

:
i
 deadline tbr filing a timely habeas petition per xu.s 34.726(1).and over one-year past the 

l
i .
 2 In spite of Hathgway pleading guilty pursuant to guilty plea- and as a practical, realistic

3i matter not likely to get any relief on direct appeal from his judgment of conviction- and
 4
 f jijkngi also in spite of filing his proper habeas petition over one-year past the deadline or

5

 6 a timely habeas petition as contained in Nlks 34.726 (1), this Court renianded

1 ' f identiary hearing
. Hathawav, l 19 Nev. at 253, 7 1 P.3d at Hathaway s petition or an ev

 8
i 505. M atthew in contrast only ûled blsproper habeas petition about two-months late, ms
 9
 '10 Matthew's judgment of conviction issued on June 7

, 
2007 and M gtthew tiled his pro per

1 1 habeas petition on August 5
, 2008. V2 JA 386, 397. M atthew wms also convictedI

l .
 12 .
 : pursuant to jury verdict not guilty plew and is Iikely to receive relief through the claims
I 1 3 .
 .14 raised in his supplemental habeas corpus petition.

 15 In conclusion, tl)e faca of Hath' awav are nelly identicàl to Matthew's case. In ,
 161 Hathawav

. 
the petitioner alleged that he requested his attorney tile an appeal, the

 l 7
 petitioner's attom ey actnnatively indicated that he would tile an appeal, he believed that
i 1 8 .
 19 l1i attom ey had tiled an appeal on his behalf' and that he tiled his habeas petition within a
 S
 20 . reasonable time aRer learnlng that his attorney had not tiled an appeal. 0n these facts,
 2 1
! .
' aa the Nevada Supreme Cotfrt reversed and remanded Hathaway's petition for an
 .
I 23 evidentiary hearing on whether Hathaway eslblished good cause to excuse his
 .
 24! procedural default becatlse these pled facts, if true, would excuse his procedtmal default.

 25
 Hathawav. l 19 Nev. at 254-53, 71 P.3d at 50$508. In Matthew's case, Matthew did 

26

 27 plead facts analogous to these as dijcussed above. Consequently, Matthew is entitled to
I 28 an evidentiary hearing on whether his alleged procedural default is excused under NRS
 '
 8

 '
 g t7l 

+ 
. 

e .
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!

 .
 34.726(1). Moreover, Matthew would also be unduly prejudiced because Matthew raised1
i '

E 2 tl,e tbllowing post-conviction claims set out below that would entitle M atthew to relief .

 3 from his flrst-degree m urder conviction. All of these claim s were properly raised in the

I 4
 district court but the district court declined to consider them because the district court
 5
d 6 incorrectly found M atthew's habeas petition to be procedurally defaulted. V2 JA 413,
I
: 7 445

.

 '8

! 9 B THE DISTRICT COURT ERRED IN DISMISSING MATITIEW'S CLAIM
 THAT HIS TRIAL COUNSEL CALVERT'S DECISION TO PURSUE A SELF-

10 DEFEN SE THEORY oy 'ri.m  cAss FELI- BEl-ow Ax oBm c'rlvE
 11 s'rAxoNto oF REAsoxu tlxEss THAT PREJUDICED MA'r'rlu w IN
l vlol

-A'flox oF Hls RIGHT TO EFFEc'rlvs Asslseru cE cotm sEl-' 
l 2 - - , -:11 n'I 1 H THUNDER TI1E FEDERAL CONSTITUTION S 5 . 6 . 8 AND 14

 w sxovsxvs
. 13

1
 14 .
 T tate a claim for relief based upon ineffective mssistance of c6tmsel requiresi
 15 o S

16 f d rejudice. Strickland v. W ashinztom 466 U.S. 668, 687-l botlz deticient per onnance an p
i
 17
 688 (1984). 80th oomponene must be shown and an insumcient showing on either 18

! l des reliet-
. strickland. 466 U.s. at 697. A petitioner is only entitled to ani 19 prong prec u

 20 identiary hearing on claims supported by specitu facts not belied by the recorda whichev

i 2 1
d if true, would entitle the petitioner to relief. Harr ove v. Smte. 100 Nev. 498. 502, 686
 22

a3 P.2d 222, 225 (1984). '
i
1 24 'rhi claim way properly pled in the supplement in the district court

. V2 JA 413- s

 25
 416

.1 26
 a7 M atthew's trial counsel should not have pursued a self-defense theory that

j 28 suggested M atthew was protecting his child against an unsubstantiated threat that the
j '

p . -
 . :

' y
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!

 .
 i had no present ability to perform at the time the victim uttered the threat. lnstead,
, vict m1
:

 2 trial counsel should have pursued a voluntary manslaughter theory that would have result

i 3
 in M atthew being acquitted of first-degree murder and convicted of voluntary
 4
d , jrtjje case jaj manslaughter. Calvert s perfonnance in pursuing a self-defense theory o
 5 . .

I 6 below an objective standard of reasonableness that prejudiced Matthew. lnstead, Calvert
 '

 7 c jvert's ineffectiveshould have pursued a voluntary manslaughter theory of the case. a
!
 8 .-
 self-defense theory of the case along with trial.counsel providing a self-defense jury
I 9
 -' N 10 instruction to thejury prejudiced Métthew. But for Calvert s ineffectiveness in pursuing a
i 11 self-defense theory of the case that prejudiced Matlhew, he would have beçn acquitted of
 121
I flrst-degree murder and instead would have been convicted of voluntary manslaughter.
 1 3

14 The prejudice that inured to Matthew is substantial. Fil'st degree murder carries a

15 aximum penalty of life without the possibility of parolb whereas voluntarym
1
 16 manslaughter carries a maximum penalty of 10 years w ith minimum parole eligibility of
 17
: . 1 ear See NRS 200.030409, NRS 200.080. '

1 8 y . .
i 19 n e state's case that M atthew killed the victim was about as airtight as a case

20i could be becamse M atthew adm itted killing the victim to tive separate individuals, aIl of
 21
! n  whom were M atthew's friends or acquaintances and all of whom were called during the

 23 Stxate's case-in-chief. V1 JA 78-79. 85. (Ashlee Reedy, friend of Matthew), V1 JA 1 10,
1 '' ''' '
 24 1 l2, 1 14 tlason Holder, friend of Matthew), V1 JA 192-193, 196-197. (Krystl Gart
 25 '
 '
 i Ifriend with Matthew and had son together), Vl JA 208-209. (Krista ' 1former Iive- n gir
 26 .

I 27 Gaddis
, acquaintance and on friendly terms with Matthew), and V1 JA 214, 216-218,

 28
!
:

 10
: . I
 19 ? 

. 

'!

i 1

Case 3:11-cv-00163-RCJ -VPC   Document 6    Filed 05/12/11   Page 68 of 85



:
!

 (Breanne cambraa formerly engaged to Matthew and still has feelings for Matthew).
: l
I
! 2 Matthew also testified and did not deny killing the victim. V2 JA 237. 

.

 3
 n e sole question for the jury was whether the killing should be punished as first-
i 4
i
 degree murder or manslaughter as self-defense was factually impossible. n e jury
 5

 6 however never was faced with such a dichotomous decision. Instead, M atthew's trial
I
!

7 counsel pursued a selpdefense theory of the case that any lawyer objectively Iooking at
 8
I the facts of this case should have known would convince no rational juror to acquiti 

9! .

10 M atthew .

 11 . '
I Matthew testified and admitted to shooting the victim in the head aRer he
 I 2
 threatened to cut up his son and send his son to him in pieces. ln Matthewrs own words,
 1 3
;
l j4 he tçsnapped'' and ttimmediately'' shot his erstwhile friend in the face. V2 JA 237. Rathe
 .
 ' . )
 15 th=  rebut the contention of voluntary manslaughter

, 
the state's case-in-chief foctksed on

 .16
calling wim esses to whom M atthew adm itted killing the victim immediately aRer he

 17

 1g . threatened to cut up his son. Ashley Reedy, a friend of M atthew's, testitied that M atthew

! 19 Id her that he had shot the victim in the head in response to the victim threatening to cut: to
'

 20 up his son into pieces. V 1 JA 87. Jason Holder, a friend of M atthew, testised in even
i 21
 blunt terms

, stating that M attlww told him that he ufucked up', and ttsnappèd,'. vlmore
 22 .
 .
 23 JA 1 14. 

n e State never attempted in their cmse-in-chief to impeach any wim ess that

24 presented M atthew ms having only shot the victim in reaction to his threat regarding
 25
 Matthew's son. lnstead, the State focused on showing thejury that Matthew in fact did Ii 26
I 

1

 27 kill the victim
. 
The State through its own case-in-chief leR open i.e. created a factual I

 I
 28 : i
I dispute regarding whether the killing was premediuted and deliberate or the result of a '

11 .
 '

t; 1
i Ei
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i
rash impulse where the voice of reason.and humanity did not intervene. ln shorq it was1

 .
 2 the State that created the factual dispute of whether the victim 's murder should be

3 punished as tirst-degree murder or voluntary manslaughter. Yet, trial counsel ignored the
i
: 4
! .)weakness (or perhaps invitation) in the State s case to argue voluntaryi 5

 6 manslaughter and instead pulsued a selfldetknse theory supported by absolutely no

 7 evidence at tlial
.

I 8
1 But for trial counsel's ineffectiveness in pursuing a self-defense theory of the case9
!
I . 1() supported by no evidence, M atthew would have been acquitted of rlrst degree murder and

 11 ,
 convicted of voluntary manslaughter. lf ranted an evidentiary hearing, Matthew s tlial
 12
i counsel calvert would testify as follows: Calvert would admit that had he actually
I l 3

14 discussed and reviewed the facts of this case with M atthew, and bmsed upon the standard

 ' . i15 
of what a reasonable lawyer would do, he would have declined to pursue a self-defense

 . . '16 .
 theory of the case because no rationaljury would have found that Matthew acted in self- 

17:
: lg defense under these circtuustmwes. calvert would admit that that tlgs is the classic case
I '
i
 19 of a factual dispute reaardhm whethçr the defendant committed voluntary manslaughter
 ' ''''' '''''''' ''''''''.
 20 and that but for his ineffectiveness, M atthew would have been acquitted of fust degree
 2 1i
1 d d convicted of manslaughter

. Trial counsel would adm it that his theory of theI 22 m tlr er an
i !
j ' .

i 23 case fell below an objective standard of reasonableness and that his theory of the case .

24
prejudiced Matthew because self-defense was supported by no evidence, but voluntary ,

 25
manslaughter was supported by ample evidence.

1 26
!
! 27 Matthew would testify as follows: Matthew never agreed with Calvert to pursue a

 28 . xert neverself
-defense theory of the case or any other theory for that matter. ln fact Ca

 12

I .
! . zg/
I .
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i
j '

 .
; .
 discussed his trial strategy with his client. Had trial counsel thoroughly and properly

1 .

 2 discussed trial strategy with M atthew
, 
M atthew would testify that his sole focus at trial

! .
 3
 would be to convince thejljry to acquit him of tirst-deree murder and convict him of
 4
l voluntary manslaughter.
 5

61 C M ATTH EW 'S TRIAL COUNSEL CALVERT'S FAILIJRE TO ASK FOR A

 7 JURY INSTRUCTION ON W HEN NIATTIIEW FORM ED THE REOIJISITE
m 'l'Ev f TO COM M IT RTIE ALLEGED ROBBERY OF THE W CTIM  FELL

8 BELOW AN OBJECTIVE STANDARD OF REASONABLENESS THAT
I 9 z' IcEo m rrldE

-  w  Ix vl-  
OLATION oy Hls RIGHT To EFFEC'IM

 ASSISTANCE COUNSEL UNDER RTIE FEDERAL CONSTITUTION'S 5TH.
 10 vu .j.u )4vu xu sxo u sxvs

. 

.

1 6 . 8 AND
i 11
 ' .

l 2 Based upon tlie evidence produced at trial, t'here wms a substantial dispute as to
i
i 1 3
 . whether Matthew shot the victim because of the victim's threat to cut his son up into little 14 '

15 pieces or did so to rob the victim of his possessions. n is is important because the State

 16 ded upon alternate theories of til'st degree murder as allowed by law; felony: procee
j '17
I murder with robbery or attempted robbery being the underlying felony and murder

l 8

! 19 occuning with malice, premedihtion and deliberation. V l JA 1. M atthew never

 20 disputed that he wms in possession of tbe victim's possessions such as his car aAer the

 21' killing. V2 JA 242. n e question is whether M atthew formed the intent to rob before or
 ; 22

ag aRer the killing. Jury instruction 21 defmed felony murder in the context of the State's
i .
I
 24 theory of robbery. V2 JA 358. Trial counsel however made no request for an instruction
 .
 25I
j that if the intent to commit the robbery or attempted robbery of the victim was formed

. )

 26 1aRer the killing
, then the State has not proven that M atthew is guilty of felony murder27 

. .

I
 28 beyond a remsonable doubt because the requisite intent to commit robbery wms not presen

 13 1
I .
 ' . ;

VZI .
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i
j ' '

! during the killing. ln other words, if thejury found that Matthew'did it fact kill the
: l

 2 victim in reaction to the victim's comments about his son and only after killing the victim
i
i 3

. did M atthew panic and take the victim 's car, then M atthew could not be guilty as a matte
 . .

4

1 of law of felony murder based upon the State's theory.5 .
ë .
 n is claim was properly pled in a supplement in the district court. V2 JA 416- 6

i 7 4 1 8
.i .

 g ' 
' havior immediately aRer the killing supports the theory that M atthew 

. M attheW S be
9i .

l hot the victim impulsively in reaction to the victim 's threat towards his son and onlyl 0 s

 1 1 , M atthew tirst called his friendaûer did M atthew panic and drive offin the victim s caf.
i

 12
 Jason Holder, who was with his girlfriend Ashlee Reedy. Ashlee Reedy initially picked
 1 3 .

14 up the phone in the early morning hours ilnmediately aRer the killing and noted

15 M atthew's panicked voice
. v l JA 8l. M atthew's voice was also skessed-out, nervous

16l n  state's own question and subsequent answer by Ahslee and scared
. v l JA #2. e

 17
 Reedy supports M atthew's potential defense to felony murder that he did not intend to1 l 8

 19 rob the victim but only took the victim 's car aRer he panicked.

' 20
Q: So it wms in response to that sotement by lthe victim) about the defendant's

21 children and cutting them into pieces and sending them to him, according to the
 aa defendanta that caused him to react and shoot the victim in the head.
! A: Correct.
 23
 vl JA 88

. 'rhe state did not produce a single wim ess 'that produoed a different 24
I .
' 25 reason for why M atthew shot the victim.

26 'The defendant need ùot be the one to present evidence that supports his theory of
! .i 27
 d fense. Rosas v. State. 122 Nev. 1258, 147 P.3d 1 101 1 108 (2006). Calvert should 'C 

,
 28
 .
! . .14
 . -

 17 1l
i !!
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 ..
I

 .)i j have imm ediately noticed this pattern in the testimony of the SGte s wimesses and asked

 2 for an instruction that thejury make a determination whether Matthew formed the intent
!

3i to rob before or aAer the killing.
4

: n e evidence for traditional first-degree murder requiring premeditation,
5

E liberation willfulness and malice aforethought was weak. n e State submitted general6 de 
,

J . ' dict forms without requiring tmanimity as to the theory of first-degree murder asjur
.F Ver

 8
I allowed by Schad v. Arizona. 50l U.S. 524 (1991) and Crawford v. State, 121 Nev. 746,
 p

 10 750, 12l p.3d 582, 586 (2005). It is Iikely that thejury convicted Matthew of ftrst-degre

 11: murder based upon felony murder without any consideration of when he formed the

 l 2
 intent to rob. But for Calvert's ineffectiveness in failing to request an insa ction
: 13
 'I ' 14 regarding ajury detennination of when Matthew formed the intent to rob the victim,
 . ). .
 15 Matthew would have been acquitted of felony murder. n ejury would have also unlikel

16 convicted M atthew of traditional first-degree murder and instead convicted M atthew of
i 17
 . .
 Ig voltmtary manslaughter. Of course, the prosecution is going to disagree. But the point is

 19 that it was ultimately for thejury to decide whether or not Matthew fonned the intent to
:
 20; rob before or after the killing and M atthew 's inefective trial cotmsel Calvert prevented

 2 1

n thejury from maklng this determination. .

 23 If granted an evidentiary hearing, M atthew would testify that he did not form the
I
 24 intent to take the victim 's vehicle until aRer he impulsively shot the victim in the head as
! 25
 a result of tlze victim threatening to cut up his son. He only took the vehicle aAer he
1 26
 .
 ' 27 panicked is oonftnned by the State's own witnesses presented dllring the Slte's cmse-in-
l
 28
 .
I

 15 i

 ' 17 l
I
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;
I

l chief. He wotlld testify credibly and thejury would have believed and acquitted him of
1 ,

 2 fust-dem'ee murder and convicted him of voluntary manslaughter.
i '''''''' .
 3 Calvert would admit that he should have msked for ajury instruction regarding the
 4
 ise timing of Matthew's formation of the intent to rob. Calveft would admit that butprec5
 .
 6 for his failing to msk for an instruction regarding ajury determination of when Matthew
i

 7 i tent to rob
. M atmew would have been acquitted of first-degree murder andformed the n

d 8
'' convicted of manslaughter. 9
 .
i 10 D. M ATITIEW HAS A VALID APPEAL DEPRW ATION CLAIM UNDER
 l 1 NEVADA RULES OF APPELLATE PROCEDURE 4(C) THAT W ENT INTO
 EFFECT JULY 1. 2009.
j 12
 13
 'Nevada Rule of Appellate Procedure 4(c) allows for the tmtimely notice of appeal

14 .

15 from ajudgment of conviction, prokided a post-cokviction petition for wlit of habems

i 16 j! comus has been tim ely filed and assezts a viable c1a m that the petitioner was unlawfully
 17
I deprived of the right to a timely direct appeal. This claim was conceded by the State as
 18

19 proper if M atthew tiled a timely post-conviction petition. V2 JA 427. M atthew hms
 .
i
i 20 d in this appeal tllat the district court erred in ruling his habeas petiNon is argue

:
 2 1
: rocedurally defaulted.
: p22

 .
 23 The following valid claims for relief on direct appeal were raised in the '
! ..
 24 lement in the district court

. 
V2 JA 418-421. n ese claims are presented for thesupp

 25
I Court's review because M atthew presented the district court with valid and m eritorious
 26
 laims for relief that he would assert on direct appeal and further reinforces that ruling
1 27 C

 28

i ' 16 ? i
 . :
 . .
i T i
i J
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i .
!
;

 '

i ' 11 defaulted would result in a fundamentalM atthew s habeas petition as procedura y
 l
 .

 

2 iscarriage of justice. Mazznn v. Warden, 1 12 Nev. 438, 842, 921 P.2d 920, 922 (1996).m

3 , M atthew s trial counsel Calvert unlawfully deprived him of his right to directly

 4
I f srearm It-appeal his very serious conviction of tirst-degree murder w ith the use o a .

5
 i hearing

, 
M atthew would testiry ms rollows regarding his appeal 6 granted an evident ary

:
; 7 . deprivation claim. Matthew was told by Calvert immediately aler sentencing tliat he
 8
E would appeal his conviction. M atthew was then imm ediately aAer sentencing unable to
E 9

 10 contact Calvert regarding his appeal because Calvert did not visit him, respond to his
: '

 l l letters or accept his plmne calls. M atthew then tiled aproper notice of appeal that was
 12
j . dism issed by the Nevada Supreme Court in an unpublished written opinion on December
! l 3

14 27, 2007 from which the rem ittitur issued on Janualy 25, 2008. lf allowed to directly

 ) '
15 ld caise the following issues which wo'uld likely result in

, appeal his conviction, he wou

 16 l and remand of his case for a new tiial.i Oversa
l 7 .

 Ig Plain error and prosecutorial misconduct so infected Matthew'sjury instnlctions

k 19 that these instnzctional errors require this Court to reverse and remand M atthew 's ftrst
l
 20 . .
 deree murder conviction with use of a ftrearm for a new trial. Calvert never objected to
 2 1 - . .
:

 za anyjury instructions. n is Court must then review thejury instructions for plain error.
 ' '

23 Garoia v. Slte. 121 Nev. 327, 334, 1 13 P.3d 836 840 (2005). n is Court has a duty to! I

 24 protect M atthew's right to reversal and remand of his case because the errors were so
! 25j '

plain and patently prejudicial that tllis court must sua sponte step in and protect I 26
 I
 27 M atthew's right to a fair trial. McKerma v. States l 14 Nev. 1044, 1652, 968 P.2d 739, 1I
!
 28 .745 (1998)

. 
. .

 '
I 17
I ' .

vz
! .
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 .

i

i state proceede' d upon alternate theories of ti1'st degree murdet às allowed by! The 1 .
 . ,
 2 law; felony murder with robbery or attempted robbery being the underlying felony and
! ''
 3 murder occurring with malice, premeditation and deliberation. V l JA 1. W hen settling

4
' jury instnlctions at the close of trial, the district court settled al1 instructions with the
' 5
 i f instruction 21

, the felony murderjury instruction which the prosecution .6 except on o
 .
; 7 apparently did not provide to either the court or Calvert prior to the m orning of M arch 2 1,
 8
i 2009 when jur

.
y instructions were settled in chambers. V2 JA 273, 276. lnstruition 2 1,

i 9 '

 , kj jjambers10 the felony murderjury instruction, w&s then produced by the State s attorney c .

; '
 1 1 fter ltmch and prior to afernoon closing arguments. Calvert did not object to instructiona
 12
 21 n is is despite instruction al being an incorrect statement orrelony murder as
i 13 '

 14 alleged by the Sute. V2 JA 277. ne Stte proceeded upon altemate thèories of ftrst
l 5 . bbery or attempted robberv beindec ee murder as allowed by law

, felony m urder with ro
 16 .
 the underlying felony and murder occuning with malice

, prem editation and deliberation.:

: 17
 jg V 1 JA 1. Yet, the State's instruction 21 nowhere references any instruction on the

r 19 ele
-ments of-attemoted robbea. V2 JA 358. Instead State'sjury instruction 21 references

 %  '
 the robbery or attempted robbery ms an element of felony murder and does go on to defm

j 2 1 .
' n  robbery but comoleielv leaves out anv definition or explanation of tlle elements of

 23 attemoted robberv
. 
L4. In fact nowlere in any of thejury instructions is an attempt under 1

!

 24 x' evada law properly dermed in the context of felony murder and attempted robbery. 1
 25
I
1 n ejuzy cannot logically convict someope of a crime for which they do not know !26

 27 the elements. As a result, M atthew's conviction m ust be overturned and his case
j '
 28 remanded for a new t11a1 with a proper felony murderjury instruction.
 .
I .; 18

 .
 7i
I .
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! .

!

I
i

I
! .
: n is court should also consider the aforementioned instructional enor claim in the
I 1
!
I 2 context of prosecutorial m isconduct. First, the Court must determine whether the
! '''

' 

. .

I 3
5 prosecutor's conduct of submitting an incomplete and hence incorrectjury instruction
1 4
1 improper; and two

, the court must consider whether the improperjue instruction .! W%5
I
E bmiued by tl,e prosecutor wacrants revelsal

. valdez v. state, xev. 
- ,- , 196 p.3d: 6 su

=
i

7 d incompletejury instruction is improper.l 465, 476 (2008). Submitting an improper an! .

I 8
I n e question then becomes whether an improperly instructedjury reaching a vsrdictl 9
!
i 10 bmsed upon faulty instructions should be overturned and reversed. This question turns on
I
I 11 ri I misconduct of improp' erly instructing ajury on the elements ofwhether the prosecuto a
i
i 12
i felony mtlrder as alleged by the State is of a constitutional dimension. If the prosecutor
1 1 3
I
' 14 improperly instructing thejur.y is of a constitutional dimension, then this Court must

' 

).15 ' 
ble doubta that the error did notreverse tmless the State demonskates, beyond a reasona

I 16
contribute to the verdict. L4.

17I 
i n constitutes! lg n e prosecutor submitting an incomplete and improperjury instruct o

i

19 prosecutorial misconduct of a constimtional dimension that requires reversal of
j ''''

' 

'

i 20
I Matthew's murder conviction. Likewise, the çrroneous felony mtlrderjury instructioni 

21I '
1 constitutes plain error that requires reversal. Each claim separately and everî more so22
I I
i , jt

utjonaljy inflrm, leaving; 23 together combine to render M atthew s murder conviction const
! .
1 24 , sr a new trial

. 
'

tlus court with only to reverse and remand M atthew s case!

1 25 '
I It is respectfully requested that this court fmd that Matthew has presented a valid j26
! . -1
! 27 

appeal deprivation claim and allow Matthew to directly appeal his jud> ent ofi
I! 28

conviction on fll'st depee murder in accordance with the provisions of 4(c).i
i 19
! $
1 .

I
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l

i
I .

!

E

i CONCLUSION
i l
' M atthew did plead good cauke to overcome his alleged procedural default in tiling
E 2
i; 3 his habeas petition about two-months late. lt is respectfully requested that this Court
j '
1 4 revelse and remand with the district court instructed to grant Mauhew an evidentiae
j '
i 5 he merits o! hearing on his allegations regarding his alleged procedural default as well as t
I 6 .
i his petition

. 

'

1 7
! 8 .
I
! 9 d tsi

s 3 *  day of July, 2010Respectfully submitteI 
.

1 10

!
1 11

1 12 x .
I
i
I 13 counsel for Appellant Matthew James Tjelweit

14 '
. 

. ). .15

1 16
j '
I 17
j ' . .
I 18 .
l
I 19
E .
1 20
! .

21i .

I .22
!
I . '! 23
I .
i 24
1 '.
1 25 .

26I
ii 27

I :
! 28 iI
I . !I 

I

20 q! 
. ki .
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1
i

!

i
!

j '
i
i z certiscate of comoliancel
:

: 2 .

: 3 1, AZQ Neal Merchant, ESQ, certify as follpws pursuant to NRAP 28.2.1

I . 4 l have read this brief before sir ing it.
!
! s To the best of my knowledge, infonnatiôn and belief, this brief is not frivolous or
;
i 6 interposed for any improper purpose such as to harass or cause unnecessary delay or!

i , needless increase in the cost orlitigation.

i
i a To the best of my knowledge, this brief complies with all Nevada Rules of
:

'

i : Appellate Procedure, including the requirements of NRAP 28(e) that every assertion in
!

1 zo the brief regarding matters in the record be supported by reference to the page and
k '' 11 volume number, if any, of the appendix of the m atter relied on is to be found.
I

12

13

I
i z4 -.+. .s .. sc

.l 4c.
i 15 Date eaI Merchant ESQ.
j '
i z6
1
I .
I 17
j '18
i
! .

19

20:

i .2
1

I
! 22
i
! 23
:

i 24
j '
; 2s
!
I
I 26 '

I
2 7 . '!

I -i 28
j . '
!
I
I
I

! F& 2
:

'
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I
1
I

I
l ' 

n
' = Certificate of Service
i .
l 2 I certify that 1, Aziz Neal Merchant, ESQ., e-liled a copy of the forgoing document,

! 3 Appellant's Opening Brief, which will send electronic notice to the following:1 .

4
!
' s Azizxeal Merohant or Ap-llant
i .

i 6 h plater o r Respondent .! Josep
i
' R Catherine Cortez M asto for Resm ndent

8!
1
! 9 '
ë .

,, -.p w. cn
I 11
!
j '

j 12
i
! 13
j ' '
I . z 4
I
I ls ' 1

16

17

18

19

20

21

22

23

24

I
I 25
I '

26

27

28

' 

j:/ (I .
!
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!

! IN THE SUPREM E COIJRT OF THE STATE OF NEVADA

k
I
I M AW H EW  JAM ES TJELW EIT, No. 55773
i
 Appellant,
 V:.

 # E K WARDEN, ELY STATE PRISO , . . F 1 k E D MCDANIEL Ar THE STATE OF
 xEvxoa
 ' JAN 1 3 2211
 Respondents.
! ' I!: . '

cvzkvipjluvu
; DEPG Y CLE . : .. 2 '
j . *
i ORDER oF AFFI cE
1 ' , . .
i ' ' . 'rhis is gn gppeâl frpm  an order qf the distxict court dism issing
 t . . ! .t , l
 .a post-ctm vidijm  .pqtition fqzr :.>. Fri! ,pf xhape:: coq tls. yspcjlj;d Judicial ' . . . . . ) . .. . q j . , . .. J z q , . o ; y. s y ; . !. , t . 

'

 :. ' ' ' l 1 . 1
 .ïD' iytrict':court, z-Wqsh- pe jsolm'lFyiyst. çvç!!'t.P......El.li., .ptt, Jvdgç. : .j: , $...yrjj p ..L .. j

.

. ., ' y œ . . .. ., j . j ;j. t z . 4. . . . i .; 
, ' . . . , . . . .' Apoellant.flled his .petition.on Aueust 5. 2008, m ore than one '

. '*' 'A . ' '*' . ' ' . ' ; ' ... ' . '''''J .'. t l ' 2 : . X' i '' .

i year aaer entry of the judgment of. cpnviction on June 7, 20 07. Thus,
j . . . t
1 appellant's petition was untimely flled. See NRS 34.72641). Appellant's
: - - - . . u. .

! 'petition w as procedurall.y barred absent a dem onstratipn of causè for the
j '
 delay'and undue prejudice. See NRS 34.726(1). .

 ' ; 0n appeal, ,appellant çlaim , that t.he district court. erred in -

 denying his claim  that, he had good. cpuse to overcpm e the procedm 'al bar

 because he. asked trial counsel to appeal his conviction and trial counsel
 .
 .
 failed to 4o so. Apppllant fails .to dem onstrate that the district couz't erred
2 . .
'i in denying his good cause claim . In order to establish good cause for the
! '

I delay 'based upon a petitioner's mistakep belief that counsel had ftled a

direct appealy . a petit. ipneç p lz>t. .ç.ta. blish rthyt tthe pptiti.onpr reyson>bly1 , . . . . ,. . 
. . ; ? , . .. , . , : ; . y. . . y , . , . ) .. .

 believed' that soèzn:etxh.pkd: /11, :dg #p., 
pppeal,.Aqd, thAt the petitioner fzled a :

' b . . , . . . . . .t . . ) . .. j . N . o . J ?; ' . ' ; : . ,
 '. hâbeas petitiop: withjn a JrpAsop>ble ntime aftqv learn. ing that a dired !
 . . . ' ' ' ) ' . . .
 appeal had npt bven.fe dy', Hathawav v. State, 119 Nqv. 248, 255, 71 P.3d

 p'--ctx- 503, 508 (2003). Appellant appears to have known by November 7, 20. 07, .
*  . ' .

2 O m  '

j (o ) , pf , . x t . . . . . . . . . .. . , . . . . ' XL .
! ... - J. a ' ' - r'4.*%- ?- à -' - '' e' ' te - r''''' .1 ..iïI ' ' w:*bêli J ' e ' * .
1 l
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I J . .

1
@
:
!

; 
that trial cou sel did not sle an appeal because appenant sled a properd

' 

.

i f l 1om llis judgment of convidion. Further,person notice o appea
j .. '.appellant should have known that counsel did not S1e an appeal when lli.s

i l was dismissed for being untimely on December 27
, 200,7, apd the 'appeai

i 2 2008
k rnelw eit v. state. Docket N o.rem iuitur w as issued on Januarv 2 ,

E ''''' .

@ 50518 (Order Dismissing Appeal, December 27, 200W. Therefore,!
i 'r appellant still had m ore than Sve m onths to 5le a tim ely petition and
i aiting over seven m ontus to fue was ,'nreasonable

.l Accordingly, tbe! .  W

district com 't did not err in denying the petition as procedtlrally barred,i 
.

I .ànd wed

! ORDER the judgment of the district court AFHRMED.
i

! .

i
i . J

I Saitta
I
I
i .
: / . J.
1 'Iardesty

!
1 '
l --' 2-
2 a parraguirre1
I
i

p . lW e note that because appellant was convided pursuant to a juz.y
! trial trial counsel had an obligation to consult with appellant regarding
'! whether appellant wanted to appeal llis convid ion. See Lozada v. State.
7 110 N ev. 349, 356, 871 P.2d 944, 948 (1994). W erefore, it was reasonable1 

dj for appellant to believe that trial cotmsel had fzled an appeal a.n
I appellant did not have to demonstrate that he requested an appeal in
i order to m ake an appeal deprivation claim . H owever, as stated above,
I appellant waited an unreasonable am ount of tim e to flle bis petition, and
; his claim is procedurally barred.;
i

i
E - a
i tv .

j G M

i

i .
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j ' '
i

I .
i .

d
! cc: Hon. steven P. Elliott, District Judge
i M erchant Law Firm

, Ltd.
i Attorney General/carson City
: W asboe Cotm ty District AttorneyI
1
1 W ashoe Distrid Court Clerk
I
I

j '
I
i
1

!
!
I
I
I
I 

.i
!
!
I

I
i
i .
i

I
i
i
I
I
i
1
i

i .

I

I
I
l . .
I .
I
I

I ..- -cv
I tv .
i o o
i 3 <-

.o) ,-,a >  y. Y ,
- . . . . . %% làl= 4 i.i ''C'A 1+ .2 '*' 
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AFFIRM ATIO N PURSUANT TO : N.R.S. 2398.010

I HEREBY CERTIFY TH AT I A M  TH E UN DERSIG N ED
7

W DIVIDUAL AND THAT THE ATTACHED DOCUM EN T

THAT IS ENTITLED: /Vsay.J -/tq .V/zoxJ JV. .,6e, / c-
#
-  z, / . , DOES NOT

CONTAIN THE SOCIAL SECURITY N UM BER OF ANY

PERSON, UNDER THE PAINS AND PEN ALTIES OF

PERJURY, THISSX,DAY OF, IQ-X.

SIGMATURE: 'v

INMATE NAME PRINTED: Mn VJ gvk/ WJA// 1;<4$
INMATE NUM BER: $*.3'6,t'*. 1
ADDRESS: EI,Y STATE PRISON. P.O. BOX 1989. ELY. NV 89301
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i

C%m qelclW  0, SGW ICE
. ' 

.>J ke/?,,e.,-/. , do hereby certify pursuant to E'Rcp s(b) 
that on thi.s 1 '/6z . J/. m IL . , .

day of ' / A - 20*
- 1/ , served a true ana correct copy of th

e. #- zr..roresoing.

i. 
z 1BY GIVING SAME TO A PRISCN GUARD AT THF El

y State Prison to deposit in th
eU -S. Mail, sealed in an envelope, postage pre paid, addressed to the following

z/.14: ' f' <vh
. , , ?sèf,l-c h vc #-' â,' wlctolx jv jy t j;j jjjg: jrjfl. , 

j
! p

.

#4I1tz.z -
't'g e f I.vq 1* y'-  #. .8.3 ( s-. lBy;

?2y State Prison
P.O . Box 1989
Fly, Neuxan 89301
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