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!' 6 UNITED STATES DISTRICT COURT

E 7 DISTRICT OF NEVADA

 8
 CENTER OF HOPE CHRISTIAN )
l 9 FELLOW SHIP

, LOCAL CHURCH OF GOD IN ) .,

 CHRIST, )
; l 0 ) '
E Plaintift ) 3:1 l-cv-00173-RCJ-VPC
 11 ) ,
r vs. )
! l 2 ) ORDER

WELLS FARGO BANK NEVADA, N.A. et al., )
i 13 )
i Defendants, )
 14 )

: 1 5 This case ariscs out of the foreclosure of a church's mortgage. The Court has granted a

 16 temporary restraining order and schedultd a preliminary injunction hearing. The current
: .

I 7 beneGciary of the mortgage has also Gled a motion to dismiss. For the reasons given herein, the

i l 8 court extends the temporary restraining order and denies th'e motion to dismiss.

 '
 19 1. FACTSAND PROCEDURAL Y STORY
;
 20 Plaintiff Center of Hope Christian Fellowship, Local, Church of God in Christ gave

' 

21 Iender wells Farg8 Bank Nevada, N.A. (t'wells Fargo'') a $500,000 promissory note (thei

 22 t$Note''), secured by a deed of trust (ttDOT''), to purchase real property at 1 327 Pyramid Way,

 23 Sparks, NV 89431 (the ''Property'). Lsee Note l , Feb. 21 , 2002, ECF No. I -2, at I2; DOT, Feb.

 .; 24 21, 2002, ECF No. l -2, at 22). The Note was a Gfty-eight-month, Gxed-rate note at 7.5%, with
 '
 25 fifty-seven regular monthly payments of $4635 and a Gnal balloon payment estimated at
;
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 l $403,757.59 due on January 1 , 2007, (See Note l ). Any éispute over the Note is arbitrable on
 )
' 

2 demand of either party. (See Note 3). The trustee under the DOT was American Securities! .
: 'E

 3 Company of Nevada (ECASCN''). (DOT l). Any dispute over the DOT is also arbitrable on
 . .
 4 demand of either party. Lsee DOT 6).
i: 5 The actual amount due on January I , 2007 was $399,463.09, slightly Iess than
i
 6 anticipated. (Compl. ! l 2, Feb. 22, 20 1 l , ECF No. 1 - l , at 2). It is not clear if or when Plaintiff

 7 defaulted on the original Note
, but Plaintiff alleges, :tlplrior to the payment of the balloon

E ich was due January l 
, 2007) and pursuant to the Note, Plaintiffcontacted DCR: 8 payment (wh

 Mortgage ((t'DcR',), presumably the Ioan servicer) and inquired about extending, renewing,9

 &$10 and/or refinancing the Note. (f#. ! 1 3). DCR agreed to waive the bailoon payment and continue
; l l to accept regular monthly payments of $4635. (f#.). Plaintiff refers to this agreement as the!

 I 2 ç'Amended Note,'' but there is no copy of any such document in the record. (See id.). Maurice

 1 3 Washington, the senior pastor of the church, atlests that it was a oral agreement between Plaintiff
: . '
'
. 14 and DcR. (see washington Aff. ! 8, Feb. l 8, 2010, ECF No. 1-3, at 2). Ten months later, DCR

 l 5 notified Plaintiffthat RCH Loan Servicer (1'RCH'') was thè new setwicer. (1d.). Plaintiff

: 1 6 continued to make payments to RCH for another thirty-nine months until April 2010. (f#. ! 14).
I

! ' I 7 On March 25, 20 1 0, Action Foreclosure Services, lnc. (ltAction'') executed a Notice of

 1 8 Default ('tNOD'') aganist the Property, purportedly as Wells Fargo's trustee under the DOT,

1 l 9 which it recorded on March 29, 2010. (See NODS Mar. 25, 20 l 0, ECF No. 1-2, at 33). Action
I
' 20 based the NOD on a default in the amount 0f$488,587.04 as of March 25, 2010. (See ïtf. l). The .

 2 I NOD indicated an unpaid principal balance of $464,439.50 due on Janual'y 1 , 2007, plus interest,

1I 22 fees, and trustee's costs. (See id.4. Because it considered the Gling of the NOD to be a breach of

 i tiff stopped making payments
, (s'ee Compl. !! 17-1 8). z3 the oral modiscation to the xote, pIa n

 24 On January 27, 20! 1 , Plaintifps attorney, Tory M. Pankopf, sent both W ells Fargo and DCR
i
i 25 demands for binding arbitration under the Note

, but neither Defendant responded. (pankopf
!
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i
' I Decl. !( 2, Feb. 1 8, 20l I , ECF No. 1 -4, at 2). Thc next day, Action executed a Notice of
i
! , < ,,! 2 Trustee s Sale ( CNOS ), which it recorded on February l , 20 1 1 , (See NOS, Jan. 28, 20 l 1 , ECF
; .
! 3 No. 1 -2, at 38). Action set the sale for February 24, 201 1 . (See NOS 1).

 4 Plaintiff sued Defendants in state court for injunctive and declaratory relief on Februarz
 .

 5 22, 201 1 . Plaintiff demands binding arbitration of the Note and DOT and an injunction against
 f losure in the meantime

. (See Compl. !! 23-28). Although Plaintiff appears to bring no6 orec
;

7 separate claim for breach of contract, it alleges that GI ing the NOS after ignoring its demand to

i 8 arbitrate the dispute constituted a breach. (See id. 11 24). It also alleges that Action's Gling of the
l
' 

9 NOD was a breach of the oral moditication of the Note. (vb'ee id. ! 17). The state court issued a
 

'tTRO'') on February 23 201 1 which was to last for Gfteen days or10 temporary restraining order ( , ,

 1 1 until the conclusion of the preliminary injunction hearing on March l 0, 201 1 . Defendants

 I 2 removed on M arch 7, 20 I I based on diversity of citizenship. Plaintiff Gled an Ex Parte M otion
 '

I 3 for Temporary Restraining Order, which the Court granted until the date of the prestnt
i

I 14 ' preliminary injunction hearing, March 1 5, 20 l l .

i 1 5 II. LEGAL STANDARDS

; 16 The N inth Circuit in the past set forth two separate sets of criteria for determining

 I 7 whethcr to grant preliminary injunctive relief:

l 8 Under the traditional test, a plaintiff must show: (1) a strong likelihood of success
 on the merits, (2) the possibility of irreparable injury to plaintiff if preliminary relief
 1 9 is not granted (3) a balance of hardships favoring the plaintiff, and (4) advancement
 .rof the public lnterest (in certain cases). The alternative test requires that a plaintiff
;
' 20 demonstrate either a combination of probable success on the merits and the
I i d and tlae balancepossibilit'y of irreparable injury or that serious questions are ra se!
; 2 l of hardships tips sharply in hIs favor.
!
' 

22 Taylor v. Westly, 488 F.3d l 197, l 200 (9th Cir. 2007). tt-l-hese two formulations represent twoi

 23 points on a sliding scale in which the required degree of irreparable harm increases as the

 ,,24 probability of success decreases
. f#.

 25 The supreme court recently reiterated, however, that a plaintiff seeking an injunction

I
2

i
I

j ' '



1 must demonstrate that irreparable harm is ç'Iikelyy'' not just possible. Winter v. NRDC, 1 29 S. Ct.l
;
'

. 2 365, 374-76 (2008) (rejecting the Ninth Circuit's alternative Sçsliding scale'' test). The Ninth
;

3 Circuit has explicitly recognized that its tfpossibility'' test was lçdefinitively refuted'' in Winter,I
 u
 4 and that (tlhe proper legal standard for preliminary injunctive relief requires a party to

 5 demonstrate tthat he is likely to succeed on the merits, that he is likely to suffer irreparable harm

 . 6 in the absence of prelim inary relief, that the balance of equities tips in his favor, and that an

7 injunction is in the public interest.''' Stormans, Inc. v. Selecky, 586 F.3d 1 1 09, l 1 27 (9th Cir.!

8 2009) (quoting Winter, 129 S. Ct. at 374) (reversing a district coud's use of the Ninth Circuit's
!

9 prz-Winter, ç'sliding-scale'' standard and remanding for application of the proper standard).i

 10 A recent N inth Circuit ruling relying Iargely on the dissenting opinion in Winter parsed

 l I the language or winter and subsequent xinth circuit rulings and determined that the sliding

 I 2 scale test remains viable when there is a lesser showing of Iikelihood of success on the merits

 tt '' h there is a lesser showing of likelihood of13 amounting to serious questions
, but not w eni

I 14 irreparable harm. See Alliancefor the Wild Rockies v. Cottrell, 622 F.3d 1045, 1 052-53 (9th Cir.
I

i 15 2010)
. 'rsis case presents some difsoulv in light of winur and priorxinth circuit cases. To .i

1 .i 1 6 the extent Cottrell's interpretation of Winter is inconsistent with Selecky, Selecky controls. M lller
 '
 l 7 v. Gammie, 335 F.3d 889, 899 (9th Cir. 2003) (en banc) (holding that, in the absence of an

 18 intervening supreme court decision
, only the en banc court may overrule a decision by a

 ' çq
 1 9 three-judge panel). In any casc, the Supreme Court stated in Winter that (a) plaintiff seeking a
i:
! 20 preliminary injunction must establish that he is likely to succeed on the merits, that he is likely to
!
I 2 I suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his
!
j '22 favor, and that an injunction is in the public interest.'' Winter, 1 29 S. Ct. at 374 (citing Munafv. ,l

 23 Geren, I 28 S. Ct. 2207, 22 l 8-I 9 (2008)*, Amoco Prod. Co. v. Gambell, 480 U.S. 53 I , 542
 h 24 (1 987); Wèinberker v. Romero-Barcelo, 456 U.S. 305, 3 l l-l 2 (1 982)) (emphases added). T e
 ' ' %-' .'
 25 test is presented as a four-part conjunctive test, not as ayrour-factor balancing test, and the word
I '
I
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!

l 1 ttlikely'' modifies the success-on-the-merits prong in exactly the same way it separately modifies

i .
' 2 the irreparable-harm prong, In rejecting the sliding-scale tekt, till Winter Court specificallyi

' 3 emphasized tht fact that the word Stlikely'' modifies the irreparable-injury prong, see id. at 375,I
:
! 4 and the word modifies the success-on-the-merits prong the same way, id. at 374. In dissent,
I
i 5 Justice Ginsburg opined that she did not believe the Court was abandoning the rule that it was
I .
I .
! t: lief based on a Iower Iikelihood of harm when6 permissible to awardt preliminary injunctive) re!
!
ë 7 the likelihood of success is very high.'' Id. at 392 (Ginsburg, J., dissenting). But JusticeE
I
i 8 Ginsburg, like the majority, did not address whether she believed relief could be granted when!

i 9 the chance of success was less than likely. A Stlower likelihood'' is still some Iikelihood. We are
!
;

1 0 left with the Ianguage of the test, which requires the chance of success on the merits to be at Ieast
:
! 1 l :. l i 1: () l ), .'';

1
; 1 2 In summary, to satisfy Winter, a movant must show that he is Sdlikely'' to succeed on the
i
! 13 merits

. t'Likely', means tthaving a high probability oroccurring or being true.',!
i
I 14 Merriam-webster Dictionae, hup://ww .merriam-webster.coe dictional/likely. Black's

. 1, d-s----h-.-,ikelihood-os-success-on-the-meritstest,-morelenientlyas-kEtjhexlethatalitigant
:
. 16 who seeks Epreliminary relien must show : reasonable probability of success . . . .'' Black's 145.i
I

l 7 Dictionaty. 1 01 2 (9th ed. 2009). The Court must reconcile the cases by intemreting the Cottrell!
!

! 1 8 ltserious questions'' requirement to be in harmony with the Winterlselecky Sllikelihood'' standard,

! 1 9 not as being in competition with it. ttserious questions going to the merits'' must mean that there
I

! :: j bability,' appears to20 is at least a reasonable probability of success on the merits. Reasonab e prok

i 21 be thc most Ienient position on the sliding scale tiyat can satisfy the requirement of 'tlikely.''
!

i
; 22 111. ANALYSIS
!
: j: foreclosure was23 The Court will grant a preliminary injunction. It appears likely that t e!
i1 24 statutorily proper but that the arbitration clauses in the Note and DOT are valid and that Plaintiff
i
I 25 has made a demand to arbitrate. lt is also clear that irreparable harm tlae sale of real
i
I
!
i
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1 property will occur in the absence of a preliminary injunction, The equities tip in favor of!
i
! 2 Plaintiff. Although Wells Fargo claims it is owed almost $500,000, it is not clear it is entitled to
E
I 3 the balloon payment, because the alleged oral modification by DCR may have waived it. The
1
! 4 Iegal issues here are not yet completely clear and must be arbitrated in any case. Plaintiff will
i
I

. 5 have lost aII of its payments against the Property and title to the Property upon foreclosure.I
i 6 Also

, plaintifrs community of worship may dissolve upon roreclosure, Finally, it is in the
:

i 7 public interest to prevent the improper sale of real property.

i
!l 8 DCR has responded and moved to dismiss. In addition to the Complaint, Note, DOT, .
i
!
! 9 NOD, and NOS, DCR adduces two assignments and two substitutions. First, on October 24,
i
' 

lo 2003 w ells Fargo assigned the ooT and all documents connected to the Ioan to Atlantic
E

i I l American M ortgage Sub I (tsAtlantic''). (See Assignment, Oct, 24, 2003, ECF No. 1 0-5, at 2).
i .
! 12 Next

, on December 27, 2006, Atlantic assigned all interest in tlae DoT and loan documents toi
I

! I 3 DCR. (See Assignment, Dec. 27, 2006, ECF No. 1 0-6, at 2). DCR substituted Action as trustee
i .
E 14 on M arch I6

, 2010. (see substitution, Mar, I6, 2010, Eclr xo. 10-7, at 2). Finally, wells Fargo!
i
l I 5 also substituted Action as trustee on January 24, 20 1 1 . (See Substitution, Jan. 24, 20 l l , ECF No.
I

i 16 10-7 at 9).j 1

; 1 7 These documents tend to show a statutorily proper foreclosure. W ells Fargo, the original

i 1 g lender in 2002
, properly assigned the Note, oo'r, and other Ioan documents to Atlantic in 2003,

. I 9 who then properly assigned them to DCR in 2006. DCR properly substituted Action as trustee
i
: 20 on M arch I 6, 2010, and Action Gled the NOD nine days Iater on M arch 25, 20 I 0. The
i

1 2 1 foreclosure therefore appears to have been statutorily proper
.
'

i .
j '' '
: 22
) lw  lIs Fargo appears to laave been a stranger to the loan at this point

, and need not havee
i 23 u to substitute Action as trustee again in 20l l . Incidentally, Action was purporting to, purporte
: act as wells Fargo-s trustee when it sled the xoo, which appears to have been incorrect. when '
! 24 Action Gled thc NOD in 2010

, it was indeed the trustee, but tbe beneficiary was DCR. Action'sI
I confusion over this probably did not affect its right to foreclose under the statute. DCR would; 25 .h

ave standing to object to Action s foreclosure at the behest of a past benetlciary such as WellsI
i Fargo against DCR'S will, since DCR as the present beneficiary has tiie right to elect foreclosureI
I
t Page 6 of 9 '
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i'
. I . . The dispute must be arbitrated, however. DCR argues that the arbitration clauses exclude
l
I 2 foreclosure from their scope. The Court Gnds that they do not. The arbitration clause in the
!

i
 3 DOT reads in relevant part:
 .

 4 Lender and each party to this agreement hereby agree, upon demand by any party,
 to submit any Dispute to binding arbitration in accordance with the terms of this
 5 Arbitration Program. A StDispute'' shall include any dispute, claim or controversy
 f kind whether in contract or'tort, legal or equitable now existing or hereafterO any , ,
 6 arising, relating in any way to tbe Agreement or any related agreement incorporating
! this Arbitration Program (the itDocuments''), or any past, present, or future Ioans,i 

7 transactions, contractss agreements, relationships, incidents or injuries of any kind
d whatsoever relating to or involving Business Banking, community Banking, or any
!' 8 successor group or department of Lender.
i

i 9 (DOT 6). This arbitration clause is extremely thorough and shows an intent to arbitrate any type
I

 I 0 of controversy arising out of the mortgage. DCR argues, however, that another clause exempts
 

I 1 roreclosures from arbitration. That clause reads, G'The arbitration rcquirement does not limit the

 l 2 right of any party to (i) foreclose against real or personal property collateral . . . . This exclusion

 k( any oispute tol 3 does not constitute a waiver of the right or obligation of any party to subm
E
!

14 arbitration or reference hereunder . . . .'' (DOT 7). This clause does not appear, as DCR argues,!
;
I l 5 to waive the arbitration requirement upon foreclosure. Rather, it simply makes clear that

1 It doesn't mean that the
. 1 6 foreclosure is preserved as a remedy despite the arbitration requirement.

 17 Iender can render the arbitration clause worthless to the borrower by simply initiating a

 l 8 foreclosure, The lender must arbitrate this dispute with Plaintiff upon demand. If the Iender

1 9 wins, it may still chose foreclosure as a remedy. That's all this clause seems to say, and this

I l(j become illusory andI 20 intem retation makes sense. An arbitration clause in a deed of trust wou

! 2 l one-sided if the Iender could circumvent it simply by initiating foreclosure because almost every
I
!
I 22 dispute over a promissory note secured by real property is Iikely to involve an allegation of
!

 23 default resulting in foreclosure.

 24 The next clause DCR invokes reads, $$t-?î1)0 Dispute shall be submitted to arbitration if the

 25
 . .

or not, but the borrower likely had no standing to object so long as Action was indeed the trustee.
I
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i
1 l Dispute concerns indebtedness secured directly or indirectly

, in whole or in part, by any realI
I
' 2 property unless the holder of the mortgage

, lien or security interest specifically elects in writing

3 to proceed with the arbitration.'' (f#.). This clause appears to cover the present dispute.
1
i 4 However, the clause is substantively unconscionable, as it is one-sided. Because the entire

! 5 purpose of the DOT is to secure debt with real property, this exclusion clause would annihilate
I
I 6 the entirc arbitration clause at the sole option of the Iender or subsequent beneficiary. Ttw here ani

I
I 7 arbitration agreement is concerned, the agreement is gsubstantively) unconscionable unless the
I

1 8 arbitration remedy contains a 'modicum of-bilaterality
.''' D.R. Horton, zac. v. areen, 96 p.3di

j '9 1 l 59
, I 1 65 (Nev. 2004) (quoting Ting v. AT&T, 31 9 F.3d I I 26, I l49 (9th Cir. 2003:. A court!

i
l 10 in Nevada may in equity reform a deed containing an unconscionable provision. See Wainwright .
!
i l 1 v ounseath

, 21 I p. I 104, 1006 (xev. 1923). The court will therefore equity sever this! .
;

! l 2 provision form the DOT.!
:
' 1 3 DCR also argues that the alleged oral modification is within the statute of frauds and fails

Ik 14 thereunder. The Court need not exam ine this argument directly, because the dispute should be
l .
i I 5 arbitrated

. However, the alleged oral modiscation appears to be within the statute orrrauds asi

I
: 1 6 DCR argues, because the Note as orally amended could not be repaid within one year at the
!
i 1 7 agreed monthly rate, and the agreement therefore could not by its terms be completed within one
i
1
! l 8 year. See Nev. Rev. Stat. 5 1 l l .220( l ). Indefinite employment contracts are outside of the
i

1 19 statute of frauds because they may be terminated at will
, see, e.g., zd/we// v. 5'w. sec., 820 P.2dI

i
i 20 766

, 769 (Nev. 1991), but contracts to repay debt are not terminable at will by either party; theyi
i 21 terminate only when the debt is satissed

. still, plaintiff may have a claim for prom issory
i
l 22 estoppel to be adjudicated by the arbitrator.

i 23 CONCLUSION
i
i
1 24 IT IS HEREBY ORDERED that the Temporary Restraining Order is EXTENDED until
i

25 5:00 p.m. on M arch 23, 20 l I .I
I
I
I
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!
i
i
I
! I IT IS FURTHER ORDERED that the Motion to Dismiss (ECF No. 1 1) is DENIED,l

2 IT IS FURTHER ORDERED that the parties are ORDERED to binding arbitration as

3 provided under the Note and Deed of Trust. Plaintiff must initiate arbitration within 30 days.
i
! 4 IT IS FURTHER ORDERED that within seven (7) days counsel for Defendants will1

1 5 submit
, after consultation with counsel for Plaintiff, a proposed Preliminary Injunction order, asI

! 6 di
scussed at oral argument.1

I
I 7 IT IS SO ORDERED.
I .
I 8 Dated this 1 5'b day of- March, 20 I l .
! - ' .
! q - .
i
1 RO . T C. JON ES
' 

l 0 Unite - ates District Judge
1 .
!
i 11

I
i 12
1
i 13
i
E 4! l

i
! 15
!
! 16
!
I

! 17
!
;

! 18
!

19

i 20
i

i 21
:

i 22
I
i 23

I
! 24
i
1 25

i
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