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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CHARLES MANLEY, 3:11¢cv-00636RCIWGC
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Before thecourt is a discovery dispute relating to Plaintiff's request for productiomers
2,9, and 10, raised in Plaintiff's Motion to Compel (Doc. #48).

|. BACKGROUND

A. Summary of Claims

This action was originally commenced by Plaintiff on July 22, 2011, in the Seventl
Judicial District Court in and for the State of Nevada, County of White Pine, and was
subsequently removed by Defendants. (Pet. for Removal (Doc. # 1); Pl.'s Compl. (Doc) 4
Plaintiff is a pro se, inmate litigant in the custody of levada Department of Corrections
(NDOC), who brings this action pursuant to 42 U.S.C.§ 1983. (Doc. # 1-2, Am. Compl. ([

112)) The events giving rise to this action took place while Plaintiff was houddy State

! Refers to court’s docket number. The remaining issues raised in Pmtition have been resolved either by
court or informally by the parties.
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Prison (ESP).I¢.) DefendantsareGlenn Hammock, Cameron Horsley, Scott Manning, Mic
Rowley, Alan Zimmer,Rene Baker, and E.K. McDanie(ld.)

Plaintiff alleges that oduly 2, 2009, he told defendafitnmer that he needed to be
moved to another cell because his cellmate was beirrgssyge and violenPlaintiff claims
that defendant Zimmer did nothing, a fight occurred, and both inmates were extracteddr
cell. Plaintiff states that he was then takera holding cell, and on the wéyeredefendants
Glenn Hammock, Cameron Hteg, Sott Manning, and Michael Rowldyeat him while he w3
restrained such that he required hospitalization for his injuries.

The court determined on screening that based on these allegations, Rlaitesfa
colorable claim that Zimmer wakeliberately indifferent to a risk of serious harm to Plaint#f
well as a colorable clairthat the other defendants used excessive force againsSuireefing
Order Doc. # 8))

Plaintiff was subsequently granted leave to amend to add a claim atgferstiants
Baker and McDaniel based on the allegation that they failed to train, superviseraisathe
prevent the constitutional violations caused by the other defendants, and maintained then
policy of covering up and failing to investigate inmate complaints of abB=seDcs. # 99,

# 110, # 112.)
B. Plaintiff's Motion to Compel (Doc. # 48)

On October 4, 2012, Plaintifimely filed a motion to compel discovery. (Doc. # 48.)
Plaintiff served hidourth set of requests for production of documents on August 12, Phé2
requests that remain at issue are numbers 2, 9 affthé@ourt held several hearings and

ordered various rounds of supplemental briefing regarding Defendants objectioeseto t

2 Rene Baker and E.K. McDaniel were added pursuant to a more recent order granitif|®ave toamend his
complaint. Gee Docs. # 99, # 110, # 112.)
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requests because it was concerned with Defendants’ mere assertion ofghtatens and cod
sectiongroviding for the confidentiality of certain employment recadshe basis for refusir
to produce documents to PlaintifThe briefing was extensive and the court will not provided
in depthreviewof each filingbut instead will endeavor to succinctly summarize the parties
argumentsFirst, however, the court widlet forththe text of the requests and responses to
provide some context for the arguments of the parties.

C. Requests andObjections

Request 2:
Any and all reports, investigations, claims or complaints of excessive force
assault or other misconduct of any named defendants, made by NDOC staff,
inmates or any other person since January 1, 2007 to present.

Response to Request 2:
Objection. Request for Production No. 2 seeks documents which are confidential
pursuant to Administrative Regulation (“AR”) 308, Department Staff and
Applicant Records, and NAC 284.718. As such, all records of employment,
including the records sought in this Request for Production No. 2 are protected as
confidential employment records.

Request 9:
Any and all grievances, complaints or other documents received by the NDOC
and its agents concerning assault, battery, harassment, threats, retalaten, fr
negligence, or mistreatment of inmates by each defendant and any memoranda,
investigative files or other documents created in response to such complaints.
Response to Request 9:
Objection. Request for Production No. 9 seeks documents and records which
Plaintiff, an incarcerated person, is not permitted to possess pursuant to AR 560,
Central and Institutional Record Files, AR 568, Inmate Review of Departimenta
Records; and AR 569, Confidentiality of Inmate Records.
Amended Response to Request 9:
Objection. Request for Production No. 9 seeks documents which are confidential
pursuant to Administrative Regulation (“AR”) 308, Department Staff and
Applicant Records, and NAC 284,718. As such, all records of employment,
including the records sought in this Request for Production No. 9 are protected as
confidential employment records.
I

® See Docs. # # 52, 53, 55, 64, 65, 67, 74, 78, 81, 85, 88, 89, 90, 91, 97, 116, 117, 118, and 120.
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Request 10:
Any and all reported violations of Administrative Regulation 339 of any named
defendants including those dismissed or reduced by plea bargain since January 1
2007 to present.
Response to Request 10:
Objection. Request for Production No. 10 seeks documents which are confidential
pursuant to Administrative Regulation (“AR”) 308, Department Staff and
Applicant Records, and NAC 284.718. As such, all records of employment,
including the records sought in this Request for Production No. 10 are protected
as confidential employment records.
(Doc. # 52 at 5, 13-14.)
D. Summary of Plaintiff’'s Argument
Plaintiff contends that the objections to these requests were @ty 8ervedand were
not accompanied by a privilege log; therefore, it is his position that Defendairesivany
objections to these requests. In addition, he argues that the objections assetttiey tuptests
documents are confidential pursuanNidOC Administrative Regulations (ARajhd Nevada
Administrative Code (NAC3ectionsare improper and should be overrulEahally, he
maintains that all of the documents requested are relevant to this action analbbas
calculated to lead to the discovearfyadmissible evidence, and the requests are not overly
or unduly burdensome.
E. Summary of Defendants’ Argument

1. Categories of Responsive Documents

The court will first point out thani subsequent briefing Defendants clarify that

road

documents responsive to requests 2, 9 and 10 may be contained in Defendants’ personnel and

employment files (maintained by NDOC), inmate grievance files (maintained bysttation

where the grievance originates), the Nevada Offender Tracking Inforngatstem (NOTIS)
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(electronic logsummarizing submitted inmate grievances), and investigation files mainta
the Office of the Inspector General. (Doc. # 81 at)3-6

Defendants eventually provided a plage logwhich was filed with their supplementa
briefing (Doc. # 811 (Ex. A) at 216) along with supporting declarations (Doc. #18(Ex. B) at
17-18, Doc. # 82 (Ex. C) at 216). Defendants submitted “potentially relevant” documents
in camera inspection. (Exhibits H, I, and J to Doc. # 81.)

Defendants have subsequently represethigithere are no responsive documents

contained within Defendants’ personnel files. (Doc. # 81 at 6; Doc. # 81-1 (Ex. B) at 17-1

(Gabriel Decl., stating that a seamhemployment files revealed no responsive documents).

Thus, the only remaining sources for responsive documents are grievances dtedrigmate
against the named defendants, NOTIS reports based on the logging of those gj@arahaeay
investigaton files the Inspector General may have generated as a result of the inmate grig
(Doc. #81 at 6.)

As to these categories dbcuments, Defendants maintain that they are confidential
pursuant to AR 308 and NAC 284.718. In addition, they contend that the grievance files

in Request 9 are also confidential pursuant to ARs 568 and 569.

ned by

for

[72)

evance.

sought

To identify responsive documents, Defendants performed a NOTIS query for complaints

against the named Defendants that would be responsive to Plaintiff's request# 8Dat 8.)
They assert that the majority of the returned grievances are not relefPaintiff's claims and
of those that are related to claims of excessive force or failure to protestwveon

substantiatedld.) Defendantsubmitted thesdocumentgor in camera review. (Doc. # 81 at {

7)
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2. Meet and Confer

Defendants also contend that Plaintiff failed to meet and confer prior to brimging
motion as required under Federal Rule of Civil Procedure 37(a)(1) and Local Rule 26-#
52 at 23.) Notwithstanding, Defendants do acknowledge that they discussed discoverg n
with Plaintiff. (Id.) In his reply brief, Plaintiff represents that he did make an effort to anelet
confer prior to bringing his motion. (Doc. # 55 at 3.) In addition, the court required the pa
engage in several discussions to resolve their discovery disputes.

3. Timing of Responses

Defendants explain the timing of service of their responses. (Doc. # 52 at 2, 15-16.

Defendants intended to provide Plaintiff with the responses at his depositBaptambef 3,
2012; however, counsel inadvertently failed to bring the documents. (Doc. # 52 at 2, Dod
(Fairbank Decl.) at § 6) Plaintiff was advised that if the deaments could not be provided tg
the institution that day, they would be served shortly thereafter. (Doc. # 52 at 2, Doca#5
1 7.) The documents were apparently not provided to the institution that day asdlceaited
until a copy of thénearingtranscrips Plaintiff requested wereeceived to serve the responseg
(Doc. # 52 at 2, Doc. # 524t 37 9) The responses were ultimately served on September
2012. (Doc. # 52 at 2, Doc. # 52331 10) Defendants represent that Plaintiffderstood thaf
the responses would be forthcoming. (Doc. # 52 at 2, Doc. #53f18) They contend the dg
minimis delay in serving the responses does not amount to a waiver under Rlde&841%-16
Doc. #52-1at3 1 1p

i
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4. The Documents are Cofidential and Turner v. Safely Dictates that they Should
Not be Produced

Next, Defendants address the substance of their objection that the documents shq
be produced because they are confidential. (Doc. # 52 at 5-8, 18sliddicated above,

Defendants assert that all three requests seek documents that are confidenéiat pusR

308" and NAC 284.718.In addition, Defendants maintain that grievaneleted documentation

(including documentatiogeneratedby the Inspector General) is confidential and should no
produced pursuant to ARs 568nd 569’

Relying onTurner v. Safley, 482 U.S. 78 (1987), Defendamisserthat courts have
afforded deference to prison authorities with regard to the policies and paxdtice
confidentality established within the institution®oc. # 52 at 5.) Defendants reason that ur
Turner v. Safley, where a prison regulation encroaches on a right of an inmate, the regula
valid if reasonably related tegitimate penological interes{$d. at 6.)They asserthat NDOC'’S
determination that employmeandinmaterecords are confidential satisfies this teBbdg. # 52
at 7, Doc. # 81 at 6-7, 9, 13-1&pecifically, hey contend that limiting (or prohibiting) inmat
access to employment records is rationally related to safety and securitynsarfdie

institution because the information contained in the records could contain informgtodime

* AR 308 governs NDOC personnel files, and provides that they are cordiqamsuant to NAC 284.718. AR 3
describes various types of files governed by this AR, including, ambegsp “personnel,” “supervisory” and

“grievance” files. These files may include disciplinary records, complai@sings, reprimands and grievances.

® Chapter 284 of the Nevada Administrative Code governs the State persater.sThe 708eries of this chapt
pertains to personnel records. Section 284.718 providesattaincinformation is confidential, including
information in “the file or record of employment...which relates to theleyag’s: (1) Performance; (2) Conduc
including disciplinary actions taken against the employee...” NAC 284gé2erns access to confidiethrecords.
With a few exceptions not applicable here, access to this informatioritedito the employee and various
authorized representatives of the State, but also “[p]ersons who are zadtmrisuant to a state or federal law
an order of aaurt.” NAC 284.718(f).

® AR 568.02(1) states that inmates are not permitted access to informhtanmight endanger others, the secl
of the institution, or that which would impede an investigation beinguaiad by NDOC.
" AR 569 governs the coidintiality of inmate records and Defendants maintain it precludes tedliee of thess
types of records.
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other inmates as well as the employees themselves which could jeopardize ¢heiad. #
52 at 7-8, Doc. # 8at 7.) They maintain that there are less restrictive alternative means fqg
Plaintiff to prosecute his claims such that the limitation on his access to employowedsre
does not impinge on his rights. (Doc. # 52 at 8, Doc. # 8489 They support this argument
with three declarationsf Deputy Director E.K. McDaniél.(Doc. # 531 at 18; Doc. # 651 at
2-10; Doc. # 812 at 211.)

5. Official Information Privilege

In their original brief opposing Defendants’ motion, Defendants neeettion the
official information privilege; instead, they insist the assertion of State requdatambined
with an application oTurner v. Safley is sufficient to preclude disclosure of the documents.
(Doc. #52.)

In their first supplemental brief, Defendants agaigue that personnel records are
confidential pursuant to State regulations and provisions, and therefore they hayeiaigpr
asserted a claim of privilege and the documents are not discoverable# @oat 4.) They
continue to assert that the court should defer to the prison regulations concerning calityd
pursuant tarurner v. Safley. (Id. at 48.) Then, Defendants represent that they are “not invo
a privilege based upon a privacy right or some other privilege. Rather, the recartis sdeks
are simply confidential...”Ifl. at 15.) After they make this representation, Defendants ask
court to recognize the common law qualified official information privilege,iaggiinat the risk

of disclosure outweigh the benefitid.(at 16.)

8 The first declaration argues that NDOC would not be able to assure figeatiality of the information Plaintif

seeks which poses a risktte safety and security of NDOC, its inmates, staff and the public. 08@1 at 5 11

10-11.) The second declaration is nearly identical to the figse Poc. # 651 at 210.)In the third declaration, M.

McDaniel states that he has reviewed the dwamts submittech camera and they are each confidential pursuar
ARs 308, 568 and 569 and disclosure poses a risk to the safety and security@f NDO

the
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In their second supplemental brief, Defendants contend that documents such as t
requested by Plaintiff have historically been deemed confiddmtigiving deference to NDO(
ARs and the need to maintain safety and security undeer v. Safley andsuch protections
should continue. (Doc. # 81 at 3.) Next, Defendants make the argument that the official
information privilege analysis should only be applied in the context of law enforcentent a
arrestees anpredrial detainees.ld. at 45.) Nevertheless, Defendants assert that they havg
provided “potentially relevant” documents to the conamera, andshould the court decide
apply the official information privilegeDefendants maintain that the legiate safety and
security risks outweigh any benefit of disclosurd. &t5, 11-13.)

6. Relevance

Defendants argue that the information Plaintiff seeks is not relevant aatbtkarot
discoverable, and Federal Rules of Evidence 401, 402 and 403 protect the documents fr,
disclosure because their probative value is outweighed by the potential ggrapdefendants
(Doc. # 65.) Specifically,Defendants contend that the grievanelted documentation
requested by Plaintiff is not relevant because grievances are unverifipthotds made by
inmates (Doc. # 81 at 7-8.) In addition, of the potentially responsive documents that cam
their query, none of the grievances related to excessive force or failureédct gtaims were
substantiatedncluding those investigated by the Inspector Gendrh). (

7. It would be too burdensome to perform anndividualized search of every

grievance ever filed against each named defendant to search for responsive
documents

Defendants state thgtievan@s are maintained by the institution where the grievan¢

originatesNDOC also maintains a record of grievances and responses in NOTIS whichit]

possible to run a query to identify grievances which have been made against an NDOC
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employee. (Doc. # 81-2 at 7 1112-14.) While it is possible to review every grievasmech
for those made against a particular emploidendants contend it would require the reviev
thousands of grievances to determine whether a complaint is made against apstattu
member. [d. 1 15.)If a grievance is not entered in NOTIS agrigvance aginst a staff membg
it will not be picked up in a query for grievances against that staff menief|. {4.) Because

looking through every single grievance filed at an institution where a defernded would b

v of

e

overly burdensomeDefendats only performed the NOTIS query to search for the potentially

responsive documents. (Doc. # 81 at 8.)

8. Neither A Protective Order Nor Redaction Would Alleviate Defendants’

Concerns

Finally, Defendants assert that neither a carefully crafted protective mvdezdaction
will alleviate the risks associated with disclosure of the information, because even if the
information is redacted it is still provided to Plaintiff and he cannot be expecbeditound by
the prohibition of disseminating the information. (Doc. # 81 at 12; Doc. # 81-2 at 1D 24

Il. DISCUSSION

A. Scope of Discovery

Federal Rule of Civil Procedure 34 permits a party, “within the scope of Rule 26(b
serve a request to produce documents. Fed. R. Civ. P. 34(a)(1)(A). “[T]he party to whom
request is directed must respond in writing within 30 days after being sergbdri&r or longg
time may be stiputad to under Rule 29 or be ordered by the court.” Fed. R. Civ. P. 34(b)
“[T]he response must either state that inspection...will be permitted as reqoestate an

objection to the request, including the reasons.” Fed. R. Civ. P. 34(b)(2)(B).

10

the

-

2)(A).
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Feckeral Rule of Civil Procedure 37 allows a party to move for an order compelling
production of documents if “a party fails to respond that inspection will be permittefiis to
permit inspection-as requested under Rule 34.”

Federal Rule of Civil Ricedure 26 governs the scope of discovery in civil actions, 4
provides in pertinent part:

Parties may obtain discovery regarding any nonprivileged matter thagvamel

to any party’s claim or defensencluding the existence, description, nature,

cusbdy, condition, and location of any documents or other tangible things and the|

identity and location of persons who know of any discoverable matter. For good
cause, the court may order discovery of any matter relevant to the subject matt
involved in theaction. Relevant information need not be admissible at the trial if
the discovery appears reasonably calculated to lead to the discovery of aémissibl
evidence.

Fed. R. Civ. P. 26(b)(1).

Accordingly,the first limitation on permissible discovery is titate relevantSee, e.g.,
Dowell v. W.T. Griffin, 275 F.R.D. 613, 617 (S.D. Cal. Aug. 17, 2011) (stating that the col
must address whether the requested documents are relevant before engagipgvitetie
analysis). Relevanctas been construed broadly to encompass any matter that bears on
reasonably could lead to other matter that could bear on, any issue that is @ im#yelcase.
Oppehnheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 19748iting Hickman v. Taylor, 329
U.S. 495, 501 (1947)).

The second limitatioon discovery is that the matter sought be nonprivileged. In a
federal question case, such as this one brought pursuant to 42 U.S.C. § 1983, privilege i
determined by federal common law. Fed. R. Evid. &01ited Satesv. Zolin, 491 U.S. 554, 58
(1989) Breed v. United Sates Dist. Ct. for Northern Dist., 542 F.2d 1114, 111®" Cir. 1976)
(action brought under 42 U.S.C. § 1983).
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B. Meet and Confer

In their initial brief opposing Plaintiff’snotion, Defendants argue that Plaintiff failed
submit a certification that he attempted to resolve this dispute informadlg. 062 at 3.)
Notwithstanding, Defendants do acknowledge that the parties discussed discovery im#tis
case (Id.) Inaddition, in connection with his reply brief, Plaintiff states that he did meet ar
confer prior to bringing the motion. (Doc. # 55 at 3.) Moreover, the court required the fmar,
engage in several discussions to resolve these discovery disputes. Accordirgyytfieds
that the meet and confer requirement set forth in Federal Rule of Civil Pre@thurd Local
Rule 267(b) has been satisfied.
C. Waiver

Plaintiff makes two arguments concerning a purported waiver by Defendants
(1) Defendants waived any objections to these requestdihy ta timely serve th@bjections
(Doc. # 48 at 3B); and (2) Defendants waived any objections to these requests by failing
timely serve a privilege logDoc. # 67 at 2).

1. Timeliness of the Objections

to

d

ties

Rule 34 provides that a request for production of documents must be responded to within

30 days. Unlike Rule 33, governing interrogatories, Rule 34 does not provide that a resp
party waives an objection if it is not timely stat€@bmpare Fed. R. Civ. P. 33(b)(4) and Fed.
Civ. P. 34(b)(2)(C). Nevertheless, courts have found a waiver when a party tainely
respond or object to a request for production of documgsesichmark Corp. v. Timber
Falling Consultants, 959 F.2d 1468, 1473T€Cir. 1992) (citation®mitted)

While a failure to timely object has been held to constitute a waiver aftgegtion,

Defendants have asserted that Plaintiff agreed that Defendants could phailuasponses at

12

bnding
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his deposition, and then when counsel inadvertently forgot the responses, that they coul
additional time within which to provide therfDoc. # 52 at 15, Doc. # SP{Fairbank Decl.) at
2-3 11 612.) Plaintiff continually asserts a waiver occurred in his brief but doepeacifisally
addresefendants’ argument regarding his agreement to extend the time Defehddrits
produce the responses. Whplarties should make it a practicedistainwritten confirmation of
any agreement to extend a discovery obligation, the court cannot conelaleeahas occurrg
under these circumstances.

2. Privilege Log

Turning tothe issue of the privilege log:

When a party withholds information otherwise discoverable by claiming that the

information is privileged or subject to a protection as-frr@jparation material,

the party must: (i) expressly make the claim; and (ii) describe the natine of t

documents, communications, or tangible things not produced or disclosed—and

do so in a manner that, without revealing information itself privileged or

protected, will enable other parties to assess the claim.
Fed. R. Civ. P. 26(b)(5)(A).

It is undisputed that Defendants did not serve a privilege log along with thponses.
As far as the court can tell, the privilege log first surfaced as an etdhbéfendants’ second
supplemental briefSeeDoc. # 811 (Ex. A) at 215.) Thefact that this is a civil rights action
brought by an incarcerated individual does not absolve Defendants of the Rule 26(b)(5)(
requirement of serving a privilege log.

Theadvisory committee notes to Rule 26(b)(5) make clear that withholding otherw
discoverable materials on the basis that they are privileged or subjecitorkhproduct
doctrine without notifying the other parties as provided in R6(®)(5)(A) by describing the

nature of the information so as@nable them to assess the clamay be viewed as a waiver

the privilege or protection.” Fed. R. Civ. Pro. 26(b)(5) advisommittee’s comment (empha

13
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added).Theadvisory ommittee comments also indicate that if it appears complying with t
privilege log requirements presents an undue burden, a party may seek ialigi thprotectiy
order.ld. Defendants did not move for a protective order to relieve them of the obligation
providing a privilege log.

Nonetheless, the Ninth Circuit hagject[ed] aper se waiver rule that deems a privileg
waived if a privilege log is not produced within Rule 34’sdzG+time limit.” Burlington
Northern & Santa Fe Ry. Co. v. U.S Dist. Ct. for the Dist. of Mont., 408 F.3d 1142, 1149 (9th
Cir. 2005). Instead, the Ninth Circuit has instructed courts to look the folldawhgys in
determining vinether a waiver has occurrdd) “the degree to which the objection or assertig
privilegeenables the litigant seeking discovery and the court to evaluate whether each of
withheld documents is privileged;” (2) “the timeliness of the objection and acoympga
information about the withheld documents;” (3) “the magnitude of the document producti
and (4) “other particular circumstances of the litigation that make respondirsgrtweliy
unusually easy...or unusually hartd’ In evaluating these factors, the court is directed to a
them “in the context of holistic reasonableness analysis’ and not in a “mechanistic
determination of whether the information is provided in a particular forndht(¢mphasis
added).

First, the objections themselves state that the documents sought are employment
which are confidential pursuant to AR 308 and NAC 284.718, and the documents soughf
pursuant to request 9 are also confidential pursuant to ARs 568 and/bit® Defendants
certainly could have (and should have) produced a privilege log under Rule 34, it is nthtad
much more information would have been provided that the Plaintiff or the court could ha

utilized to evaluate the privilege claim.

14
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Second, while the objections were made beyond the thirty day period outlined in F
as indicated above, there seems to have beeruadeistanding as to when the responses (
objections) were to be provided and whether Plaintiff approved their late service.

Third, neither party address#se magnitude of document production in connection V
these requests. The amount of documentation provided to thercoamera was significant,
but did not appear to be unusually large.

Finally, there are no other circumstances presented to the court which wouddieindidg
discovery wasieher unusually easy or unusually hard in this case, except for Defendants’
assertion that they are providing discovery to an inmate and must be mindful of sdfety a
security concerns in their production of documents.

The balance of thBurlington factors weigh against finding a waiver occurred under
these circumstances. In addition, viewthgse factors in the context of “holistic reasonabler
the court does natonclude a waiver occurred as a result of Defendaittse to timely provide
a privilege log.

D. Burdensome Argument Re: Grievances

In their further supplemental brief, Defendants assert that to obtain griel@noaents
responsive to Plaintiff's requests they performed a query in NOTIS for congpidiexcessive
force or failure to prtect against a named defendant during the requested time period. (D
at 8.) They note that there is a possibility that a grievance will not show wpai$ ihot entered
as a grievance against the particular employee in NOTIS. To be sure egerygsevance
complaining of excessive force or failure to protect against a named deferssdardwered the
would otherwise have to review every single grievance filed in an instifwthich would be

overly burdensome.

15
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This objection was never made in their responses to the requests. Defendants co
should) have moved for a protective order if they found the request to be overly burdens
Nevertheless, the court will not construe the belated objection as being wawedldtnot be
reasonabléor defendants to have to search every grievance ever filed in an instntgoe a
defendant worked to assure they found every single such grievance assartetsagefendan
The court believes the NOTIS inquiry (as described in Doc. # 81 ab®)<afficient.

E. Relevance

As indicated above, a party may obtain discovery regarding any “matter takgviant t
any party’s claim or defense....[and] [flor good cause, the court may order discovery of a
matter relevant to the subject matter involved in the action.” Fed. R. Civ. P. 26(b)(1).

District courts have broad discretion to determine relevancy for discougrggesSee
Hallett v. Morgan, 296 F.3d 732, 751 {9Cir. 2002)(citation omitted).

Notably, Defendants did not assert an objection to requests 2, 9 or 10 based on rq
instead, they only asserted general comments that the documentsfBleehsfare not relevar
in their briefingin opposition to Plaintiff's motion to compebge Doc. # 65 at 3.)
Notwithstanding Defendants failure to object, relevancy is a prerequisitédaming discovery
therefore, the court will proceed with its analysis of the relevancy oftifffaimequests.

First, the court agrees with Defendants’ argument that request 2 should e tiamite
reports, investigations, claims or complaints of excessive force and failpretéct against a
named defendant from January 1, 2007, to the preBeat.equest alseeeksdocuments
concerning “other misconduct,” and the court concludes this portion of the requestas vag

ambiguous, and overbroad and seeks irrelevant information. While Defendants did not a
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these specific objections, the court will linthe request as noted because Plaintiff is only
entitled to the discovery of relevant information.

Secondthe court finds Defendants have misapplied their relevancy argument whe

state that the documents requested are not relevant because Rabksralf Evidence 401, 402

403, and 404 protect them from discovery. (Doc. # 65 aflhié yules of evidence pertain to
admissibility at trial of documents proffered by a party. Admissibility is reteélt for relevang
in discovery rather,Federal Rle of Civil Procedure 26(b)(1) is clear that “[r]elevant
information need not be admissible at the trial if the discovery appears regsmalablated to
lead to the discovery of admissible evidence.” Fed. R. Civ. P. 26(b)(1).

Plaintiff asserts claimsnder the Eighth Amendment for excessive force and failure
protect as well as supervisory liability claims against defendants McCardeBaker based o
an allegedunwritten policy resulting in a failure to investigaiesecomplaints. Documents
involving prior complaints of excessive force or failure to protect are relevafditdif?s
excessive force claim where “the core judicial inquiry is...whether force was apphegbod
faith effort to maintain or restore discipline, or maliciously and sadll/ to cause harm.”
Hudson v. McMillian, 503 U.S. 1, 6-7 (1992). Defendants’ documents could provide insigh
a defendant’s state of mind which Plaintiff could use to show whether the defendaattting
maliciously and sadisticallyf, for exanple, a defendant officer had employed excessive fo
previously, this could have some bearing on the determination of whether the emplolyme
force in this instance was malicious and sadistic. While this evidence may notelitibea
admissible, it icertainly relevant, and therefore discoverable.

In addition, these documents are certainly relevant to Plaintiff's claimsigigfendant

McDaniel and Baker that they had an unwritten policy resulting in a failunvégtigate these

17

n they

2%

tasto

[Ce

[92)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

complaints. While defense counsel argaethe hearing that thesapervisory liability claims

were not pending when the requests were made, the claims are now part of thehacatorgt

Plaintiff is entitled to discovery of relevant documents concerning the cl@mbed. R. Civ. R.

26(b)(1).

Defendants also argue that other inmates’ grievances which assert complaints of
excessive force or assault against the named defendants are not relevant besaase th
unverified complaints by inmates that might be referred to the Inspector Genduather
investigaton. (Doc. # 81 at 7-8.) Again,hite the information may not ultimately be admissi
the fact that a grievance contains an unverified statement does not mean thatréle/ant to
Plaintiff's claimsandit is therefore discoverablender Rule 26(b)(1).

Next, Defendants argue that the documents are not relevant because they aret@d1
(Doc. # 81 at 6.Theconfidentiality or privilege analysifioweverjs separate from the
threshold analysis of whether the requested documents are relevant under Rule H6ig (1
court finds the information to be privilegest¢ discussionnfra at 11.F), however, it is not
discoverable under Rule 26(b)(1).

Finally, in spite of raising the argument that the requested documents are not riele
their briefing, Defendantsventually acknowledge thaarguably” or “potentially’relevant
documents set forth in Exhibits H, | anthdlude complaints of excessive foraefailure to
protect against a named defendant from January 1, 2007 to the present. (Doc. #18Xadt6.

Defendantslid submit “potentially relevant” responsive documents to the cogdmera (see

discussionnfra at 1.F.5.iv.b) (Exhibits H, I, and J fileth camera in connection with their brie

at Doc. # 81).
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In sum, with the limitation imposed above, the court finds that requests 2, 9, and ]
relevant and discoverable information.
F. Confidentiality/Privilege Analysis

1.Inmate Plaintiff's Physical Possession of Documents His Cell

First, the court will address Defendants’ apparent request that to the extenedtscun
responsive to his requests are disclosed to Plaintiff that he not be permitted te pressetual
documents in his cell. The court will not second guess prison administrators’ detienminat
inmates should not be permittedaioysicallypossess another inmate’s grievancashis cell

2. Defendants’ Objections

Defendants object to requests 2, 9, and 10 and have refused to provide responsiy

documents on the basis that the requests seek confidential employment recortedprotec

pursuant to AR 308 and NAC 284.718. In addition, they contend that request 9 also seek

documents that are confidential pursuant to ARs 568 and 569. Plaintiff filed a motion to g
Defendants to provide responsive documents.

At the initial hearing on Plaintiff's main, the court asked Defendants to provide
supplemental briefing addressing any authority to support thsitign that the mere assertiol
of ARsand NACis sufficient to avoid having to produce responsive documeradederal
guestion case. In response, Defendants submitted several supplemental briefsh(tlaintiff
was permitted to respond). Defendageserallyassert that they are justified in claiming the

documents are confidential under NDOC ARs based on applicatiom e v. Safley, 482 U.S

10 seek

e

S

ompel

78 (1987). Undefuner v. Safley, Defendants contend that the requirement that these docuyments

be kept confidential is reasonably related to legitimate penological interesefptie, the couri

should not order Defendants to produce responsive documents.
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3. Misapplication of Turner v. Safley
Preliminarily, the court finds that Defendants’ applicatiomafer v. Safley, 482 U.S.

78 (1987), to this discovery dispute is misplacedner involved the Supreme Court’'s

determination of theonstitutionality of certain prison redations where a class of inmates had

challenged regulations related to inmate marriage and ifimxatenate correspondendel. at
81. This action does not involve a challenge to the constitutionality of the regulationsrgyoy
for the confidentiality of prison employee personaed grievancéles which would trigger an
analysis undefurner. Instead, this actiocenterson Plaintiff's claims of excessive force and
failure to protect under the Eighth Amendmant related supervisory liability claimEhe

regulations concerning the confidentiality of prison employee persandajrievanceecords

have only become relevant in connection withsgovery dispute. Defendants were not able fo

provide, nor is the court aware, of any authority applyiiager to the assertion of a privilege

connection with a discovery dispute in a civil rights action brought under section 1983d|nst

the court finds this discovery disputide any otheris governed by the Federal Rules of Civil

Procedure and casetharity interpreting those rulésThe court will now turn to a discussion pf

this discovery dispute framed by those rules.
1
1

I

® This does not mean the court will disregard Defendants’ theory otlehgocuments should not beguced
(though misapplied unddurner) in its entirety. As set forth below, in analyzing an assertion offtiead
information privilege, the court must engage in a balancing analydetéomine whether the potential benefits ¢f
disclosure outweigthe potential disadvantages. Defendaifitgsher analysis includes a discussion of the
disadvantages of disclosuie. the safety and security risks attendant to disclosure of these docunientaurt
will thereforetake these arguments into accountsranalysis below.

20

in

idi



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4. Federal Law Governs a Claim of Privilege in thig~ederal Question Case

“In a civil rights case brought under federal statutes questions of privilegesaheed b
federal law.”"Kerr, 511 F.2d at 197; Fed. R. i@lv501. As the United States District Court fof
the Northern District of California pointed out:

It...would make no sgse to permit state law to determine what evidence is

discoverable in cases brought pursuant to federal statutes whose central purpose|

to protect citizens from abuses of power by state and local authoritiese lfastat
controlled, state authoritieswd effectively insulate themselves from

constitutional norms simply by developing privilege doctrines that made it

virtually impossible for plaintiffs to develop the kind of information they need to

prosecute their federal claims.
Kelly v. City of San Jose, 114 F.R.D. 653, 656 (N.D. Cal. 1987). This does not mean that c
can just ignore state privilege doctriisee id. (“federal courts generally should give some
weight to privacy rights that are protected by state constitutions and statesS)atee also
Boar, Inc. v. County of Nye, 2:08€v-01091PMP-RJJ, 2010 WL 5070888t * 2 (D. Nev. Oct. §
2010).

Federallaw governing privilege has not been codified; instead, “[tlhe common |as
interpreted by United States courts in the light of reasmhexperience- governs any claim g
privilege” unless otherwise provided by “the United States Constitutionleadiestatute; or
rules prescribed by the Supreme Court.” Fed. R. Evid. 501.

As a result, while the court may give some weight to the State confidentialigsitste
contained in ARs 308, 568, 569 and NAC 284.718, they do not control the determination
applicability of privilege in this cas&s Defendants have argued

5. Official Information Privilege

Recognizing thabeitherARs 308, 568, 569 nor NAC 284.718 control whether

documents are privileged in this case, the coomtcludeghat while Defedants did not actuall
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invoke this privilegeby name, they are essentially asserting the official information privileg
overthe requestedocuments.
I. Federal courts recognize a qualified official information privilege

Federal courts have recognized a qualified privilege for “official infolrndtiSee
Kerr, 511 F.2dat 198. Personnel files and complaints made against government employe
been considered “official informationld.; see also Sanchez v. City of Santa Ana, 936 F.2d
1027, 1033 (@ Cir. 1990) (citation omitted)® Whena party asserts this privilege, courts mu
engage in a balancing analysis to determine whether the potential benaftdasfsle outweig
the potential disadvantaged.; see also Sanchez, 936 F.2dat 1033(citation omitted)Miller v.
Pancucci, 141 F.R.D. 292, 300 (C.D. Cal. 199RKglly, 114 F.R.D. at 656.

il. The Kelly Protocol

Some district courtithin the Ninth Circuit (including courts in the District of Nevad
haveadopted grotocol outlined irkKelly, 114 F.R.D. at 669-7(hereinafter referred to as the
“Kelly Protocol”),that parties must adhere to in asserting the official information privikege
e.g., Duenez v. City of Manteca, No. 2:11 cv 1820 LKK AC, 2013 WL 684654 (E.D. Cal. Fel
22, 2013)Carrillo v. Las Vegas Met. Police Dept., No. 2:10ev-02122KJID-GWF, 2013 W
592893 (D. Nev. Feb. 14, 2018gar, 2010 WL 5070888at * 3-4 (recognizing th&elly
Protocol but overlooking defendants’ failure to submit the required declaration owiffida
Smith v. Casey, No. 2:06ev-01188BES-GWF, 2008 WL 2570855, at *5 n. 2 (June 24, 2009
Hampton v. City of San Diego, 147 F.R.D. 227, 231 (S.D. Cal. 199Biller, 141 F.R.Dat 301.

Kelly also concluded that ixcessive force civil rights cases against police rdieysts, the

10" Since the grievance documentation and investigation files requesRidibijff must relate to prior complaintg
of excessive force or failure to protect, they presumably come within tle@biififormation privilege which has
beeninterpreted as including complaints against government employees.
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balancing the court engages in is “pveightedin favor of disclosure.Kelly, 114 F.R.D. at 66]
(citations omitted).

TheKeélly Protocol is essentially this:
1) The responding party must timely file and serve an objection invoking thialaffformation

privilege by name;

2) The responding partyiust simultaneously submit a declaration or affidavit from a respopsible

official with personal knowledge who has reviewed the documentation from the agenogt(
simply from the lawyer) that states that confidentiality haen maintained and specifiga

identify theharm that would befall the government if disclosure were ordéretidition, the

declaration or affidavit must address why a carefully crafted protective wadgd not alleviate

the government’s concerns;

3) The “burden of going forward” then shifts to the plaintiff who should evaluate thetiohj@
“good faith” and determine whether to pursue the matter further;

4) If the plaintiff decides to pursue the matter, he or she must meet and cibnfeérew
responding party;

5) If the meetand confer efforts are unsuccessful, the plaintiff can proceed with filingfiarm
to compel which must describe the relevance of the requested information, andajecif
discuss how the plaintiff would be harmed in the absence of disclosure;

6) The court will review the submissions, and if it determines the respondinghpart met

its threshold burden, it will order disclosure. If, on the other hand, the court concludes the

responding party has met its threshold burden, it will ardeamera review of the information
and give the parties an opportunity to file additional supporting materials driiemiinake a

determination on production of the disputed documents.
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Kelly, 114 F.R.D. at 679-71.

For the most part, the cases adoptingddéy Protocol involverequests for official
information in civil rights actions against police officéos excessive force as well as actiong
against municipalities for unlawful discriminatidBomedistrict courts howeverhave applied
this protocol to section 1983 civil rights actions involving conditions of confinefibettoy an
inmate See e.g., Bryant v. Armstrong, 285 F.R.D. 596 (S.D. Cal. June 14, 20t&)prt and
recommendation adopted in, 2013 WL 941521 (S.D. Cal. Mar. 11, 2013) (finding that
defendants did not follow procedures, overruling privilege objection and ordering @ldisdise
of requested documentjoung v. Hernandez, Civil No. 05-CV-2375 W (CAB), 2007 WL
935594, (S.D. Cal. Mar. 26, 2007) (applyiidly Protocol in wrongful death action brought
mother of deceased state prisonklgwever, according to this court’s review of decisions in
area, o court in the District of Nevadaas applied th&elly Protocol toa civil rights action
involving conditions of confinemerited by an inmatainder section 1983.

iii. The court will not extend the Kelly Protocol to Conditions of Confinement
Cases filed by Inmates Pursuant to Section 1983

The Ninth Circuit has not ruled on the propriety of the application dié&ig Protocol

this

in law enforcement cases or otherwigdnas only held that in determining whether information

sought is privileged courts must employ a balancing analysis, weighipgtéial benefits of]
disclosure against the disadvantages.Sanchez, 936 F.2d at 1033-34&err, 511 F.2d at 198.

While thiscourt does not necessarily disagree with the application éfdhgProtocol
to civil rights actions asserting excessive force and unlawful discrimingjgnst police

officers and municipalitiefbecause of the rationale espouseletty), it declines to extend th

11°]

application ofthe Kelly Protocolto inmateconditions of confinement actions brought pursuant to
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section 1983 which present a number of issues distinbesecasesvhich would make
adoption otthe Kelly Protocol unwieldy for both the litigants and the court, as the court wil
explain.

First, inmate plaintiffs in conditions of confinement actions brought pursuanttiorse
1983 are by and large unrepresented by counsel and untrained in the law. While a reque
information such as prior complaints of excessive force may be relevaplaiot#f's case, the)
courtfrequently is presented witliscovery requests propounded by inmates thai\aadroad
or wholly irrelevant to the claims proceeding in a given casko require defendants these
cases to serve an affidavit in conformance withktbléy Protocol simultaneoushyith their
responses and/or objections to discovery requests would be particularly oneroubeseler
circumstances,e., before they are permitted to seek a protective order or assert and havg
court determine objections thie requesseeks irreleant information, is overbroad and und

burdensome.

now

st for

2 the

Lly

Next, theremay be circumstances where the parties may enter into a carefully crafted

protective order (i.e., by not requiring the production of sensitive personal ini@nmat
redacting sensitive information) that would alleviate institutional concerns eifitafe

production of relevant information. The court would prgfarties focus their efforts on comir
to a resolution of a discovery dispute rather than rushing to provide the rededcésation or
affidavit within a thirty-day timeframe for responding to discovery requests (which is often
further constrained due to unavoidable delays in the receipt and sending of prison mail f¢

security reasonsinder theKelly Protocol, the meet and confer process would not occur u

11 This is usually through no fault of their own as the inmates are nornullyained in the law and unfamiliar
with civil discovery and are navigating the waters, pro se, as they gocdinment is not intended to serve as ¢
basis for a motion to appoint counsel because in the court’'s expemestémates do a commendable job in
prosecuting their cases given their limited legal training and/or ex@tstine law.
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after the defendant(s) servelkir responses and/or objections and corresponding declarat
seems that possibly agreeing to an extension of the deadline to provide responseagang ¢
in a meet and confduefore the responses are to be provideay head offsome unnecessary
motions to compel.

Moreover, under thEelly Protocol, the defendant is not given an opportunity to res
to the Plaintiff's motion beforthe courtmight oder disclosure of the material. Given the sa
and security interests outlined by NDOC, it makes sense to afford the iastd@atopportunity
to oppose the Plaintiff's motion in writing before simply ordering disclosureeoflbcuments.

Alternatively, under th&elly Protocol, if the courtoncludes a defendant has met its
thresold showing, it then ordera camera review of the documents and further briefing.
However, allowing a defendant to responéfmaintiff’'s argumentmay makein camera review,
in the court’s discretion, unnecessariie better approach, at least in intm&onditions of
confinement casess to allow the parties tproceed with a normal briefing schedule.(meet
and confer, file a motion, responsive brief, and reply (supported with appropriatatectar
where necessary)) and thttre court mayrderin camera review if necessary.

In sum, the coumvill not extend theelly Protocol to conditions of confinement case
brought by inmates pursuant to section 1983. Instead, the parties should follow the protg
objecting or responding to discovery set forth inflederaRules of Civil Procedur’ That is
to say, a defendant asserting the official information privilege in a conditiammbhement

case brought pursuant to section 1983 should be required to invoke the privilege in itsa®

12 This is not intaded to abrogati® any way the Local Rules governing scheduling and case management |
actions by or on behalf of inmates under 42 U.S.C. § 1988vens v. Sx Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971%ee, e.g., Local Rue 16-1(b).
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to discovery®, and serve with its responses a privilege log which adequately states tHerbz
invoking the privilege (in conformity with Rule 26(b)(5)(A)) so as to enable the séggeparty
to thereafteichallenge the asserted privilege if he or she sedktfie responding party finds
that it would be unduly burdensome to prepare and provide a privilege log to the plhiatiff
responding party may seek a protective orfiegFed. R. Civ. Pro. 26(b)(®dvisory committe
comment Likewise, if a privilege log is provided and the plaintiff determines it is not in
conformity with Rule 26(b)(5%he inmate plaintifimay seek appropriate relief through a mo
to compel (after pursuing efforts to resolve the dispute informally).

After making a meaningful effort to meet and confer to resolve the disptlte,pfaintifi
determines the objection is inappropriate or should otherwise not be sustained, he or sleq
a motion to compelny motion to compel must demonstrate thevance of the requested
documents in accordance with Rule 26(b)(1). In addition, the plaintiff siaentfy what
interests of the plaintifivould be harmed if the court ordered that the information not be
disclosed. In an opposing brief, the pasgrting the official information privileghas the
burden of showing the information requested information isleged.

The court will note, however, thdteKelly Protocol does provide some useful gunde
to the opposing party in this regard. AKidly, the opposingartyshouldspecifically address
the disadvantages of disclosure so that the court may properly engage imcangadéthe
potential benefits of disclosure against the disadvantages. The court suggestgithent be
supported by appropriate declarations which establish the government or priveestsriteat
would be harmed if the information is disclosed and why a carefully crafted toreterer will

not alleviate those conaes. The plaintiff will then submit a reply brief. When the matter is f

13 A defendant should also timely assert all other applicable objeditiertsat a request seeks information that
not relevant, is overbroad or unduly burdensome.
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briefed and the court has had a chance to review all of the parties’ argumaititsletermine
whether or not to orden camera review of the documents.
iv. Application to Current Discovery Dispute
a. Balancing

The court has undertaken i@mncamera review of the documents submitted by Defeng
and will now engage in a balancing of the benefits versus disadvantages olidésclos

While the State regulations invoked bgiéndantslo not govern the assertion of
privilege in a federal question case such as this one, the court is minttfelSthte’s interest i
protecting private personnef otherwise confidential information. The court points out that
according to NDOC'’s own regulation, information contained within “supervisorygooeel
files, which may include complaints and grievances pertaining to an employeberdesclose
pursuant to court order. AR 308.05(1), (A9.the extent Defendantsly on ARs 568 (Inmate
Review of Departmental Record$and 569 (Confidentiality of Inmate Recortfsds a basis fd
refusing to produce documents, the court is also mindful of NDOC's interest in ¢itwe avad
security of its inmates, employees and the public (discussed in the denkEHtE.K.
McDaniel), and will take these interests into account in balancing the Iserexfus the
potential harms that would result from disclosure of this informatgoi has construed
Defendants’ objection as assedithe official information privilege

While not specifically articulateby Plaintiff, the benefits of disclosure are that Plain
will be able to utilize any complaints or documents related to investigations of cotspiain

excessive force or faita to protect against the named defendants to support his case. Thi

14 This AR states that inmates are not permitted access to informationmigichendanger others, disclose
personal or confidential information of others, or hinder an NDOC iigagi&in. AR 568.02(1).

15 AR 569 generally states that an inmate’s department records not spgciffgaibved for disclosure are
considered confideral and should not be disclosed or released to the general public or news media.
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information appears particulartyitical to Plaintiff's claim thadefendants McDaniel and Bak]
operated pursuant to an unwritten policsitthese types of complaints should go unitigased
ConverselyMr. McDaniel states that he has reviewed the documents submitted
camera and their disclosure posassignificant safety and security threat to NDOC, its inma
and staff, and the public. (Doc. # 81-2 (McDaniel Decl.) at 6 { J@gifcally, he contends th
Plaintiff's possession dhe grievance records and NOTIS reports summarizing the grievas
well as his access to the informatimresent safety and security concerns because the
information contained in these records is a commaodity in the prison that inmdgesrrand ug
to gain power which can fuel disruptions and pose a danger to Plaintiff and othesinfdass
7-9 11 1718.) Mr. McDanid represents that these records contain information regarding k
memberof Security Threat Groups (STGs), atbwing Plaintiff to haveaccess to this
information could place Plaintiff's safety and security at rigik. &t 8 Y18(c).) The information
could also be disseminated and used to the detriment of those indthtesdditionally,
Mr. McDaniel contends that Plaintiff's knowledge of the information in theseds@muld
place him at risk of violent confrontation from another inmate whose information scssg#id
without his consentld. at 8 § 18(d).) FinallyyMir. McDaniel states that other inmates might
attempt to harass Plaintifi order to get him to disclose the information he has obtained al
other inmates and staff membelsl. @t 9  18(e).)
With respect to the investigation files generated by the titgp&eneral’s Office that g
responsive to Plaintiff's requestdy. McDanielmakes a similar argument for ndsclosure
because the documents contain complaints made by other inrfchitas 3(10  21.) Moreover
Mr. McDaniel asserts that these fil@so include confidential information regarding the

investigations, and in one instance contains information regarding an inmatiys feanat 10
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122)

Mr. McDaniel asserts that redaction of the documents would not alleviate tih&ims's|
concerns because the sensitive information could still be obtained through dedasiveng.
(Id. at 7 24.)

The court does not find Defendants’ arguments particularly compelling dngen t
generalized nature of the claimsafety and security risks attendant to disclosurenaneal
discussion of how redaction could not alleviate those general concerns. At this point, bag
the parties’ arguments alone, it appears that the benefits of disclosure autweeig
disadvantage Nevertheless, the courais undertakeanin camera review of Exhibits H, I, and
J to Doc. # 81 so that it can continuegdancingapproach with the benefit of viewing the
specific documents at issue.

b. In Camera Review
Exhibit H

Exhibit H is @mprised of investigation files generated by the Inspector General'®(
pertaining to complaints against the named defendants for excessive foraduaadd protect.

Exhibit H is divided into subparts H-1 and Hvhich are two separate investigation f
generated by the Inspector General’'s Offee&ch pertaining to one of the named defendant
Exhibit H-1 encompasses documents bates labeled NDOC0118-NDOC0166. Exhibit H-2
encompasses documents bates labeled NIGGNDOCO0227. The court has reviewed eac
these exhibits in their entirety and has determined that Exhibit H-2 does noh@mytai
information that is relevantnder Rule 26(b)(1). Therefore, it is ordered that Exhibit H-2 n¢g
not be produced for Aiff's review.
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Exhibit H-1, on the other hand, contains documentation from an investigation con
regarding thelleged prior use of excessive force by one of the named defenddregsnatter
was referred to the Inspector General’s Office and agstigation was completed. The
allegations were not sustaindajwever, the matter was also referred to defendant McDani
review, and as such is directly relevant to Plaintiff's claims againstdefécDaniel.

While Defendants generally state tth@daction will not alleviate their concernd. (at
1 24), the court is unconvinced that redacting the names giartystaff members, inmates,
and others, along with any other sensitive information would be insufficient. Evepdbiéic
dates coulde redactetb reduce the chance that the sensitive information could be discov
through deductive reasoning as Defendants suggest. In addition, and even though Defel
not make this request, any information contained in the Inspector Genestigation
documentation which reveals department procedures that could jeopardize inskisetooumidy
could be redacted.

Therefore, the court orders that Plaintiff be permitted to revoeivr{ot possess) Exhib
H-1. Defendants shall file under seal a copy of the redacted version of ExHiltitdt Plaintiff
is to receive for review in advance of providing the document to Plaintiff for reViesv.
specific deadlines for doing so will be addressed in the conclusion section of thjdeloerA
motion to filethe documents under seal is unnecessary as the court hereby determines t

cause exists for sealing this document because of the nature of the inveshigator

accordance witkKamakana v. City and County of Honolulu, 447 F.3d 1172, 1178"{QCir. 2006),.

Should the court find any redactieffectuated by Defendants to inappropriate, it will
schedule a hearing to discuss the matter further.
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Exhibit |

Exhibit | contains the NOTIS reports relative to complaints against thechdefiendant]
for excessive force and failure pootect. Exhibit | has five subparts, with each subpart
containing complaints pertaining éoparticular defendanRowley (F1, NDOC0228-
NDOCO0235); thmmock (12, NDOC0236-NDOC0253immer (3, NDOC0254-
NDOCO0261); Hbrsley (F4, NDOC0262NDOC0264);and Manning (I-5, NDOCO0265-
NDOC0294).

The court has thoroughly reviewedHbits I-1 through I-5 and has concludémat with a
few excepibns most of these documents are not relevant under Rule 26{bJti8.only
documents within Exhibit | that the court concludes todbevant are as followg1) Exhibit I-1,
NDOCO0229 (complaint of alleged threat of assault); (2) Exhibit I-1, NDOC0230 (compia
alleged threat to safety()3) Exhibit I-3, NDOC0260-NDOC0261 (complaint alleging no
investigation of wrongdoing was being conductéd) Exhibit I-5, NDOC0265 (complaint
alleging abuse and failure to prote¢d) Exhibit 5, NDOC0266 (comjglint alleging possible
failure to protect)(6) Exhibit I-5, NDOC0268 (complaint alleging defendant posing a dang
(7) Exhibit I-5, NDOC0274 (complaint alleging a threat to saféB)) Exhibit I-5, NDOC0284
(complaint alleging excessive forc€d) Exhbit 1-5, NDOC0285 (complaint alleging excessi
force), (10) Exhibit I-5, NDOC0286 (complaint alleging excessive far¢e)) Exhibit I-5,
NDOCO0288 (complaint alleging threat of forc€)2) Exhibit I-5, NDOC0289 (complaint

alleging threat of force)

18 This may be because the NOTIS reports only contain a summary of thepoathes) grievances and may no
contain enough information to demonstrate their relevance. The cordaspgrievances should be included in
Exhibit J and will be reviewed by the abin camera.
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Accordingly, the court orders that these documents be produced for Plaintié\s re
(not possession), with any sensitive information redacted as was ordered pett tes
Exhibit H. Defendants shall file under seal a copy of the redacted versibesaf documentss
set forth below.

Exhibit J

Exhibit J contains the actual grievance documentation for these comiinitsit Jis
subdivided into 18 parts, with each subpart containing separated grievances with cemplg
against the named defendants.

Exhibits 31, J2, 33, J15, J-16 and J-18 pertain to defendant Manning. Exhibits J-4
J-8, and J-12 pertain to defendant Hammock. Exhibit J-6 pertains to defendant Hotsleys
J-7, 10, and J-13 pertain to defendant Rowley. Exhibits J9%5add J11 do not refererecany
of the named defendants, nor are they otherwise relevant under Rule 26(b)(1).Exhidies
not relate to the conduct of any named defendant. Defendant Zimmer was the ¢iéiaangut
the events described in the documents have no relevance to this action. Finally, JEXhiisit
completely illegible.

Of the exhibits that actually pertain to the named defendantsEghipits 31, 32, 33,
J-4,J10, 312, J13, 315 are relevant under Rule 26(b)(1). The courtrbe®wed these
documents and does remree with Defendants’ general sentiment that redaction cannot al
any safety and security concerns. Therefore, the court orders that theseedts be produced
for Plaintiff's review (not possessioajter theyhave been properly redacted for sensitive
information As it ordered with respect to Exhiblsand I, Defendants shall file under seal &
copy of the redacted version of these documents in advance.
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[ll. CONCLUSION

Defendants’ objections to requests 2, 9 and 10 on the basis that the documents a

confidential pursuant to ARs 308, 568, 569 and NAC 284.718€¥ERRULED .

Defendants are ordered to fileder sealon or beforéDctober 25, 2013 edacted

versions of the following documents as specified above in advance of production of the
documents for Plaintiff's review(1) Exhibit H-1; (2) Exhibit ldocuments bates labeled
NDOC0229, 0230, 0260-0261, 0265, 0266, 0268, 0274, 0284, 0285, 0286, 028&r2P89;
(3) Exhinats J1, 32, 33, J4, J10, 312, J-13, and J-15.

Good cause exists for sealing thdseumentbecause of theensitivenature of the
investigatory filesand grievancelocumentatiom accordance witKamakana v. City and
County of Honolulu, 447 F.3d 1172, 1178'{Cir. 2006).

Barring further order of the court concerning the redacted versions of theedsym
Defendants shall produce these documents, in their reddfacte, for Plaintiff's reviewon or

beforeNovember 1, 2013Plaintiff is NOT pemitted tophysicallypossess the documents in

cell but should kite the warden to review them pursuant to NDOC procedures.
IT 1S SO ORDERED.

DATED: October9, 2013

(L) ot F]

WILLIAM G. COBB
UNITED STATES MAGISTRATE JUDGE
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