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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
CHARLES MANLEY,

Plaintiff, 3:11-cv-00636-RCJI-WGC

VS.
ORDER
ALAN ZIMMER, et al,

Defendants.
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Plaintiff filed four motiond ECF Nos. 223, 240, 262, 276) askithe Court to reconsid
various discovery rulings made by the magtstjadge. For the reasons set forth below,
Plaintiff's motions are DENIED.

l. PROCEDURAL HISTORY AND FACTS

At all times relevant to Plaintiff's compldirhe was an inmate being held by the Ne
Department of Corrections (“NDOC”) and houssddhe Ely State Prison. On July 22, 2011,
Plaintiff filed suit in White Pine County, Nevad&iming that Defendastwere responsible fo
failing to protect Plaintiff and fousing excessive force on Plaintiff as he was transferred tg
different cell following a fight with another inrtea (Compl. 1, ECF No. 1 Ex. 1). Defendant
then removed the case to this Court. (Notit®emoval, ECF No. 1). The parties have
experienced a number of discovery disputes adach the magistrate judge has ruled.

Specifically at issue here attee magistrate judge’s ordetated February 20, 2014 (“Februar
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Order”), April 17, 2014 (“April Order”), Jun&3, 2014 (“June Order”), and August 4, 2014
(“August Order”).

A. February Order

The February Order dealt with Plaint§fMotion to Compel (EF No. 161) and his
Motion to Determine the Sufficiency of the Detlants’ Answer (ECF No. 163). The Motion
Compel asserted that Defendashould be ordered by the Court to provide information ang
documentation regarding their imance policies, sources of imoe, financial debt, and asset
(Pl.’s Mot. to Compel 5-7, ECF No. 161).alkritiff argued that Diendants’ financial
information was relevant as well as digerable under Nev. Rev. Stat. 41.0349. (Reply to
Defs.’s Opp’n to Pl.’s Mot. to Compel 3—4, EGI6. 188). The magistrate denied Plaintiff's

Motion as to each of these requests and alsod Nev. Rev. Stat. 41.0349 to be inapplicabl

—+

o

JJ

the parties’ dispute. (Feb. 28014 Mins. of Proceedings 2, ECI®N219). The magistrate judge

stated that if Plaintifsuccessfully demonstrat@dma facieevidence of a punitive damage
claim, he would revisit the rulg regarding Defendants’ assetd.)(

The magistrate judge next consideredriatgatories that werserved on Defendant

Baker. The first interrogatoigought all instances in which 2adants had used “force” since

January 2003 (Pl.’s Mot. to Compel 8). Trhagistrate judge foundithrequest to be unduly
burdensome because it would require a reviealasfe to 1000 incident reports. (Feb. 20, 20
Mins. of Proceedings 3). The magistrate judge alled that the responses were duplicativg
what had previously been requested or irrelevéohtaf 3). Other iterrogatories sought
information regarding medical documentsdieal insurance policies, and documents
maintained by the Inspector General. (Pl.’stMo Compel 10). Irthese instances, the

magistrate judge ruled that Ri#ff either had equal accesstte documents through appropr
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NDOC procedures or that Deferdd@aker did not have authpation to access the records.
(Feb. 20, 2014 Mins. of Proceedings 3—4). Findhe magistrate judge denied Plaintiff's
request that Defendants BakeddvicDaniel make certain admieas as to Plaintiff’'s medical
records. Id. at 5). The magistrate judge determitieak even if these defendants had acces;
the records, it would be inappropriater¢éguire them to interpret the recordsl.X. Thus, the
Defendants were not required to supplement tiesponses to Plaintiffgrevious requests for
admission. Id.).

B. April Order

The April Order dealt in part with vetther Plaintiff's Motion for Order Requiring

Defendants to Accept and Answer Discovery Retsi (ECF No. 170) should be granted. The

issue was whether the magistrate judge shoodpel Defendants t@spond to Plaintiff’'s
seventh and eighth sets of Requests foPtioeluction of Documents. (Apr. 17, 2014 Order 71
ECF No. 236). The seventh set was giveDétendants’ counsel ddovember 15, 2013 and
eighth set was mailed on November 20, 20d3.( Plaintiff argued that since his requests w
made prior to the November 27, 2013 discoveryathitteadline, Defendants were compelleg
answer by that deadline. (Pl.’s Mot. forder Requiring Defs. to Accept and Answer Disc.
Regs. 3). The magistrate judgermted out that the rule of the iict is that written discovery
requests must be made thirty days prior todtscovery deadline so that the opposing party
sufficient time to respond. (Apr. 17, 2014 Order 8levertheless, the magistrate judge
considered the totality of ¢hcircumstances surrounding the rexjadefore making his ruling.
The magistrate judge determined that ¢emtaquests pertaining to depositions taken
during a lawsuit against DeferntaMcDaniel in 2000, an interoffice memorandum relating t

NDOC administration regulations, and the makd model of the prison’audio visual camera|
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were all of “questionable relevanceld(at 11-12). The magistraigdge also noted that if
discovery were allowed to proceed with thadditional sets, it would delay the Court from

proceeding with dispositive motiongd(at 12). By weighing theelevancy and inevitable del

gy

with the burden that compelling additionakarers would place on Defendants, and considgring

the extensive discovery that had already takeceplhe magistrate judgeled in his discretion

that precluding the discovery sought in the sétv@and eighth sets “wadiinot unduly restrict the

truth-seeking function imposed on this courtd.).

C. JuneOrder

In his June Order, the magistrate judganged Defendants’ motion for an extension of

time to file a reply to Plaintiff's opposition t@efendants’ Motion foSummary Judgment. (Jun.

13, 2014 Mins. of Proceedings 2, ECF No. 26Ihe Court extended Defendants deadline t
July 15, 2014 due to the ertave nature of Plaintif§ opposition and cross motioid.{
D. August Order

The August Order dealt with two motiomsmde by Plaintiff, a Motion to Hold

D

Defendants’ Counsel in Contem{i#CF No. 251) and a Motion for Court Order Transcribing the

May 16, 2014 Court Hearing (ECF No. 263). |a #pril Order, the magistrate judge had

ordered Defendants to supplement certain respanads to Plaintiff's discovery requests. (Apr.

17, 2014 Order at 26—-27). The magistrate jutigected Defendants fmroduce the 2009 NDQC

policies and procedures relevamtPlaintiff's complaint and th&aining manual used to instru
officers on proper cell extraction, as well asards of an interview between Defendant
Thompson and the inmate with whom Ptdfrfought on the day of the incidentd( at 27).
These supplemental responses were due by May 2, 2034.At a subsequent hearing held

May 16, 2014, the magistrate judge found that Defendants had complied with the April 1

cct
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order except that the NDOC training manual hatlyet been produced. (May 16, 2014 Mins.

Proceedings 3—4, ECF No. 249). Defendantedttitat they partially complied by making

relevant portions of the policies and procedureslable for Plaintiff's review in the warden’s

of

office, but that the training maniuaad just recently been retrieérom archives and Defendants

were currently identifying which polies were actually in place in 2009d.(at 3). Defendants
also insisted that they had sébefendants’ Third SupplementRlesponse to Plaintiff's Requs
for Production of Documents” on May 2, 2014 pibrg the responses in compliance with th
April 17th order and explaining Plaintiff why the NDOC training manual had not yet beer
produced. Id.).
Plaintiff claimed that he did not receiveyaof the materials Defendants were ordereq
send by the May 2nd deadlinetiiafter May 26, 2014. (Mdry Decl. { 13, ECF No. 251
Ex. 1). His motion for contempt argued that ttheday, in conjunction wh Defendants’ failure
to comply with the Court’s order during a WMa6th hearing to fnmediately” produce the
documents in question, should be punished uRdéz 37(b)(2)(A)(vii). (Pl.’s Mot. to Hold
Defs.’s Counsel in Contempt 5, ECF No. 251)aififf argued that Defendants’ actions caug
him prejudice since he did not have accestotmuments he needed to properly prepare his
opposition to the Defendants’ Motion for Summanggment. (Manley Decl. I 13). Defendq
replied that there was no contemptible condirate they substantially complied with the
discovery requests and the magist judge’s order by May 2nd. (3¢t Opp’'n to Pl.’s Mot. to
Hold Defs.’s Counsel in Contempt 5-7, ECF [867). In support of their argument, Defend
maintained that documents responsive to theoglexy requests in quest had been sent in tw

supplemental responses on May 2nd andttietNDOC training manual was personally

2St

e

| to

sed

nts

aNts

0]




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

delivered to Plaintiff on May 28, 2014 as “Detlants’ Fourth Supplemental Responskl” (
Ex. A at 6, Ex. B).

On July 24, 2014, the magistrate judge heb@aring on Plaintiff's motions in which th
Defendants claimed to have emailed on May 16, 2014 “Defendants’ Third Supplemental
Response” along with a descriptiohdocuments in compliance with the Court’s order from
hearing that day to the warden’s office, andRiiiindicated that heeceived those documen
the same day. (Jul 24, 2014 Mins. of Proaegsi 3, ECF No. 271). Plaintiff contended,
however, that he did not receive any infotima relating to the 2009 cell extractions until Mg
28, 2014, well after both the May 2nd diael and the May 16th deadlined ).

As to contempt, the magistrate judgéed that although Oendants had delayed
discovery somewhat, Plaifftprovided insufficient evidete that Defendants’ had not

substantially complied witthe previous orders. (Aug. 2014 Order 8, ECF No. 272). The

e

the

[S

magistrate judge further ruled that even if@wlants caused some delay, there was no prejudice

to Plaintiff since the judge, upon learning tRéintiff had not yeteceived all responsive
documentssua spontéssued a minute order giving Plaintiff until July 25, 2014 to supplem

his dispositive motionsld. at 9-10). The magistrate judge@determined that the sanction

Plaintiff sought for Defendantsillleged contempt would be iparopriate because there was no

evidence that Plaintiff suffered any monetkrgs beyond $26 from printing supplemental br
to his dispositive motions, which the judge sthtould be recouped from Defendants shoulg
Plaintiff ultimately prevail. [d. at 10). The magistrate judgded that “in the exercise of its
discretion, the court finds that Defendants’ caelrcannot properly be held in contempld’.
The magistrate judge also denied Plairgifecond motion. Plaintiff moved the court

order a production of the transcript of theyMi&6, 2014 hearing, later indicating that Defend

ent
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should bear the cost of production. (Jul. 25, 2014 Mh®roceedings 6)Plaintiff wanted the
transcript so that he coultse it to support his motion foootempt and sanctions against
Defendants’ counsel. (Pl.’s Mot. for @rder Transcribing May 16, 2014 Ct. Hr'g 2, ECF
No. 263). Defendants responded that Plaintiff bher means of procuring the transcript
besides a court order and tiia@ minute order from the Ma6th hearing was sufficiently
detailed to reflect the Coustinstructions. (Defs.’s Opp'to Pl.’s Mot. for Ct. Order
Transcribing May 16, 2014 Ct. Hr'g 1-2, ECF No. 268he magistrate judge ruled that it cg
not find any authority allowing it torder Defendants to pay for a production of transcript tg
used by Plaintiff to support a motion. (Aug. 4, 2014€érl1). Besidesstapparent lack of
authority, the Court also determined thattitaascript was not necessary for the proper
disposition of Plaintiff's cor@mpt motion because the minute order from the hearing was *
than adequate to address theringdions given to Defendants ().

Plaintiff now asks the Court to reconsi@&d overrule the magistrate judge on each
these orders pursuant to Rule 72(a) ardctbrresponding local rules.
. DISCUSSION

A district judge may reconsider and sdtlasa pretrial discovgrissue decided by the
magistrate judge based on a showtimaf the ruling is “clearly eaneous or is contrary to law.’
Fed. R. Civ. P. 72(akee alsd.R IB 3-1(a). Under this standir‘the district judge must affirn
the magistrate judge unless it ift \ith the definite and firm@nviction that a mistake has be
committed.”ldeal Elec. Co. v. Flowserve Cor230 F.R.D. 603, 606 (D. Nev. 2005) (citing
Burdick v. Comm’r Internal Revenue SeB/79 F.2d 1369, 1370 (9th Cir. 1992)) (internal
guotations omitted). An order is contrary talavhen it fails to apply or misapplies relevant

statutes, case law or rules of proceduf@inpkins v. R.J. Reynolds Tobacco, ®8.F. Supp. 2

uld
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70, 74 (N.D.N.Y. 2000). Based on this standafrceview, the Courtloes not find any clear
error in the orders challenged Biaintiff's motions or that anguling is contrary to law.

A. February Order

Plaintiff's contends that thFebruary Order was erronedaecause the magistrate denied

his request for financial and medical records Blatntiff argues Defendds’ either possess or
have means to obtain. (Defs.’s Objectiond/Magistrate Judge @Qer 2—-3, ECF No. 223).

However, Rule 26(b) allows the trial court to lirthe extent of discoverywhen the “burden or

expense of the proposed discovery outweighs its likely benefit” or the discovery sought i$
duplicative of what can be obtained from other sesithat are more convenient. Fed. R. Ciy.

26(b)(2)(C). The court, moreover, is vested with inherent authtorggttle discovery dispute$

at its discretionCrawford-El v. Britton 523 U.S. 574, 598 (1998) (stagithat “[r]ule 26 vests
the trial judge with broad discreti to tailor discovery narrowly”see also Little v. City of
Seattle 863 F.2d 681, 685 (9th Cir. 1988) (noting thalg§ district court hawide discretion ir
controlling discovery”). If theourt is deciding whether tanit discovery, it evaluates “the
totality of the circumstances, weighing the wabf the material sougligainst the burden of
providing it, and taking into accotigociety’s interest in furthiang the truthseeking function in
the particular case before the couRdtterson v. Avery Dennison Cor@81 F.3d 676, 681 (7t

Cir. 2002) (citingRowlin v. Alabama200 F.R.D. 459, 461 (M.D. Ala. 2001) (internal quotat

omitted);see also Sanchez v. City of Santa,AQ86 F.2d 1027, 1033 (9th Cir. 1990) (identifyi

that courts may limit the scope of discoveryavoid annoyance, embarrassment, oppressio
undue burden or expense).
In its February Order, the magistratelge exercised his discretion to find that the

financial records of the various Defendants weserelevant to Plairffis claim of excessive

U

U
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force. The magistrate judge also determinexd tihe medical records Plaintiff sought could jyist
as conveniently be acquired by Plaintiff as bydbelants. Part of Plaintiff's reasoning for
having Defendants access the medical files twahave Defenda®aker and McDaniels
interpret the information contaidegherein. The Court found thiis type of request was not
appropriate because these defendants anmedically trained. Seeking a lay party’s
explanation of medical documents identifiach “Request for Admission” goes beyond the
scope of admitting or denying the proposed assestas required under Rule 36. Fed. R. Ciy. P.
36(a)(4). Rather, Plaintiff coulchll an expert witness to explaime relevant information to the
jury after securing the files mmself. The ruling to limit discovery as to these documents,
therefore, is notlearly erroneous.

Plaintiff also argues that Nev. Rev. Stt.0349 makes the Court’s ruling as to the

—

financial records clearly erroneous becauseSthée would be unable to indemnify Defendants

should Plaintiff prevail. (Pl.’s Qbctions to Magistrate Judge Ord®. The law states that the
State will indemnify its employees for suits brought against them unless the employee agted
wantonly or maliciously. N.R.S11.0349. This statute at the prastime is not relevant to
Plaintiff's request for Defendants’ financiaformation because the individual defendants’
financial situations have no bearing Blaintiff's claim of excessive force.

The magistrate judge’s rulirtat Plaintiff's interrogatoryegarding instances in which
Defendants used force against a prisoner 22008 was unduly burdensome also fell well within
its discretion. The magistrate determineat tine burden of requiring Defendants to comb
through all of the reports for any mention obrée” greatly outweighed any benefit that doing so
might produceSeeFed. R. Civ. P. 26(b)(2)(C)(ii)). The ss Plaintiff cites do not persuade the

Court that this determination was clear errocamtrary to contrding law.
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Finally, Plaintiff asks that the Court to ceytthe issues raised in his Objection to the
February Order for interlocutory appeal undgrU.S.C. 8 1292(b). (Pl.’s Objections to
Magistrate Judge Order 15). Sent1292(b) allows for certificatn where the district judge is
of the opinion that the “order involves a catiing question of lavas to which there is
substantial ground for difference a@pinion.” 28 U.S.C. § 1292(b3ee alsaCouch v. Telescops
Inc., 611 F.3d 629, 633 (9th Cir. 2010) (“Certifieatiunder 8 1292(b) requirése district cour
to expressly find in writing thatlahree § 1292(b)requireents are met.”)n re Cement
Antitrust Litig, 673 F.2d 1020, 1026 (9th Cir. 1981) (A didtcourt may certify an order for

interlocutory appellate review under Sectii92(b) only if all of the following three

A\1”4

requirements are met: (1) theraisontrolling question of law2) there are substantial grounds

for difference of opinion; and (3) an immediajgeal may materiallgdvance the ultimate
termination of the litigation.). In the presensplite, there is simply no substantial ground fc
disagreement with respect to the Februargier and the included discovery rulings.
Accordingly, certification unde§ 1292(b) is improper.

B. April Order

Plaintiff's Objection to the April Order states that he challenges the ruling “in its
entirety.” (Pl.’s Objectionso Magistrate Judge’s Apt7, 2014 Order 2, ECF No. 240).
However, the Objection focuses on the ruling adattes to Plaintiff's sevth and eighth sets
his requests for the pradtion of documentsld.). The Objection does not address the
timeliness issue identified by the magistrate judgeising instead on why the requests mag
those sets are important to Plaintiff's abilioyeffectively respond to Defendants’ summary

judgment motion.I¢. at 3-5).
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As previously stated, Rule 26(b) providks trial court with discretion to narrow the
scope of discoveryCrawford-El 523 U.S. at 598. And the court should consider the totality of
the circumstance before doing so, including whethe truthseeking function of discovery has
been fulfilled. Patterson 281 F.3d at 681. In his April Ordehe magistrate judge summarized

in a bulleted list the extensive discovery procesgdrties’ had engagenl, including Plaintiff’y

—

eight requests for the production of documents, mulsipts of interrogatories with a request|to
extend the number of interrogatories pefieddant to 100, multiple sets of requests for
admission, and numerous motions asking the nraggsjudge to compel Defendants’ answets.
(Apr. 17, 2014 Order 2-6). It was against traskground that the magistrate judge determiped
that the truthseeking discovery standard heehlbmet. Notwithstandlg this conclusion, the
magistrate judge still ordered Defendants to pcedtertain other materials sought by Plaintiff as
discussed belowld. at 31). Accordingly, the Court findbat Plaintiff was given ample time
and opportunity to acquire from Defendants alprvileged materials and information relevant
to his failure to protect and excessive forambk. Any limit to discovery, therefore, imposed
by the magistrate judge’s denial of PilE#i’'s Motion was not in clear error aontrary to law.

C. JuneOrder

Plaintiff contends that th@agistrate judge’s June Ordsdrould be overruled. The June
Order granted Defendants an extension of timepdy to Plaintiff'sopposition to Defendants’
summary judgment motion. (Pl.’s ObjectionMagistrate Judge’s June 13, 2014 Order 1, ECF
No. 262). The Defendants argued that the exd@nsias needed due taetlxtensive nature of
Plaintiff's opposition and cross motion. (June 13, 2014 Mins. of Proceedings 1). The magistrate

judge concluded that Defendants’ needistituted good cause for the extensitoh).( Plaintiff

argues that by giving an extension to thédddants, the Court acted unfairly since it had

11
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previously denied Plaintiff’'s request for an extension to draft his opposition to Defendant

summary judgment motion. (Pl.’s ObjectionMiagistrate Judge’s June 13, 2014 Order 3).
Rule 6(b) states that “theurt may, for good cause, extend the time” an act may or

be done. Fed. R. Civ. P. 6(b). The rule dhgs a court “may” exted the time, which means

that the court “may not” grant extensions as well. In either case, it is the trial court’s

responsibility to exercise itsstiretion in granting or denying texsions of time as it manages

the progress of litigationSee Choi v. Chem. Bgr39 F. Supp. 304, 309 (S.D.N.Y. 199a6he
magistrate judge’s ruling in the June Ordea {groper exercise of traithority and discretion
granted by Rule 6(b). Therefore, Geurt does not findlear error.

D. August Order

Plaintiff argues that the magistratelge improperly denied his Motion to Hold
Defendants’ Counsel in Conteniptcause undeniably Defendantsddito provide Plaintiff wit
a copy of the NDOC training manual by May 2nd.’§RDbjection to Magistrate Judge’s Aug
4, 2014 Order 3, ECF No. 276). The magistrate judigetsuctions were that Defendants sh
“produce the requested documents which pet@2009 training policies and NDOC proced
for cell extractions” and that “Defendants shall make these materials available to Plaintiff
fifteen (15) days of the datd this Order.” (Apr. 17, 2014 Ord81). Defendants sent a numt
of supplemental responses to Plaintiff onyN2ad, but the training manual was not delivered

until May 28, 2014. (Defs.’s Opp’n to Pl.’s Mot to lddDefs. Counsel in Contempt 3). This

clearly past the deadline settiwe magistrate judge, but the theed that the production through

Defendants’ other supplemental responses oy 2ha constituted substaal compliance with

the order. In any event, the magistrate judgermined that Plairtisuffered no prejudice dug
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to Defendants’ delayed resporggeen that the magistratagge on his own chose to give

Plaintiff more time to file supplements s dispositive motions. (August 4, 2014 Order 8-9).

The Court agrees with the magistrate judyéhere a party fails to comply with a

discovery order, the court may treat the failasecontempt. Fed. R. Civ. P. 36(b)(2)(A)(vii).

Again, the word “may” leaves it to the discretiortloé trial court to decidehether a party or its

attorney should be found in contempt. In isguts ruling, the magistta judge reviewed the
various supplemental responses Defendamgged to Plaintiffand found that they
substantially complied with his prieus order. Since an order @fil contempt is designed to
compel obedienc&o-Video, Inc. v. Motion Pictures Ass’n of AdD F.3d 693, 695 (9th Cir.

1993), the magistrate could have employed thisitdw believed it was necessary. Moreovg

finding of contempt here would nbave compensated Plaintiffrfany injuries allegedly cause

by Defendants’ noncomplianciel. at 696. The magistrate judg®rder extending Plaintiff’s

o

deadline to file supplements to his dispositiveiors cured any potential injury wrought by the

delay. Any additional expenses that Plaintiffurred in copying and filing the supplements
be recovered if he prevalils in the case. Tleeefthe Court does notesany clear error in the
magistrate judge’s order denyiRdpintiff's contempt motion.

Plaintiff next argues thdhe magistrate judge erred bgt ordering the production of a

transcript from the May 16, 2014 haway because he feels that the minute order does not re

all that occurred theréPl.’s Objection to the Magistia Judge’s Aug. 4, 2014 Order 10). Fof

instance, Plaintiff alleges that the magistijatige ordered Defendanto provide additional
declarations and thatei failed to do so.ld. at 6). Plainfi believes this would have support
his contempt motionld.). Plaintiff does not explain, haver, why Defendants should pay f

the creation of a transptito support the arguments in Pig#i’'s motion or why an AO 435 for
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would not have worked to secure him a copygcordingly, the Court does not see any clear

error in the magistrate judge’s dahof this motion or its direatn to Plaintiff to seek a copy of

the transcript through an AO 48&rm at his own expense.
CONCLUSION

IT IS HEREBY ORDERED that Plaintif§ Objections (ECF Nos. 223, 240, 262, 276

DENIED.

IT 1S SO ORDERED.

Dated: September 10, 2014.
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