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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

CARLOS RUIZ

RENEE BAKER et al.

Petitioner 3:11cv-00844RCIWGC

VS.
ORDER

Respondents.
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PetitionerCarlos Ruiz, a prisoner ihe custody of the Nevada Department of

Corrections pursuant to convictions in the Second Judicial District Court of theoSkdgada,

has petitioned this Court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. For th

reasons given herein, the Court denies the Petition.

FACTSAND PROCEDURAL HISTORY

On January 17, 200Petitioner Carlos Ruiz was convicted in Nevada state cotirsbf

degree murder with the use of a deadly weapon, burglary with the use of a degmtig,wea

battery with a deadly weapon causing substantial bodily harmpatety with a deadly weapor
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The trial courtsentenced Petitioner tavd consecutive 20O yeartermsof imprisonmenbn the
first conviction, two consecutive terms of 3%6 monthsmprisonment on the second
conviction, a term of 35—-156 months imprisamton the third conviction, and a term of 24-9
monthsimprisonmenbn the fourth convictionThesentences are to run concurrently as tdea
conviction. Thdotal sentence is therefo€-100 years imprisonmenthe Nevada Supreme
Court affirmed theconvictions but vacated the sentence on the third conviegoause the trial
court had improperly enhanced the sentence. The trial court entered a coudgeeint on
December 10, 2008.

On August 21, 2008, Petitioner filedstate habeas corppstition Thetrial court
appointed counsel, and counsel filed a supplemental petifioa trial court denied the petitipn
as supplemented, on October 19, 2010. Petitioner appealed, and the Nevada Supreme G
affirmed on September 14, 2011.

Petitioner timely filed a Petition under 28 U.S.C. § 2254 in this Calleging eight
grounds for relief: (1)) ineffectiveassistance of trial counsemultiple claims (3) ineffective
assistance of appellate counsgelultiple claims (4)«5) due pocess an@qual protection
violations -multiple claims (6) eighth amendment violation - disproportionate sente(®e
sixth amendment violationdenial of right to confront witnesses; and (8) due process violati
cumulative errar Respondents moved to dismiss Ground 5 and part of Ground 1 for failurg
exhaust. The Court granted the motion as to Ground 5 but denied it as to Ground 1.

Respondenthave answereand Petitioner has replied. The Court ramjjudicates the Petition
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. LEGAL STANDARDS

Section 2254(d) of Title 28, a provision of the Antiterrorism and Effective Deatltyel
Act (“AEDPA”), provides the legal standards for a federal court’s congidaraf a petition for
habeas corpus by a prisoner in state custody:

An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to anyj
claim that was adjudicated on the merits in State court proceedings timées
adjudication of thelaim—

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as determined

by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasatetblmination
of the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). These standards of review “reflect the . . . general requiremeuletedt
courts not disturb state court determinations unless tteecsiart has failed to follow the law ag
explicated by the Supreme CourDavisv. Kramer, 167 F.3d 494, 500 (9th Cir. 1999). This
Court’s ability to grant a writ is limited to cases where “there is no possibilitynimded jurists
could disagree thdhe state court’s decision conflicts with [Supreme Court] precedents.”
Harrington v. Richter, 131 S. Ct. 770, 786 (2011). “[A] state court decision is ‘contrary to ol
clearly established precedent if the state court applies a rule that conttaelgbserning law
set forth in our cases’ or ‘if the state court confronts a set of facts thaategathy
indistinguishable from a decision of this Court and nevertheless arrivessatltedifferent from

our precedent.”Lockyer v. Andrade, 538 U.S. 63, 73 (2003) (quotivglliamsv. Taylor, 529
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U.S. 362, 40506 (2000)). A state court decision is an unreasonable application of clearly
estdlished Supreme Court precedéhthe state court identifies the correct governing legal
principle from our decisions but unreasonably applies that principle to the factgoistireer's
case.”ld. at 74 (quotingMlliams, 529 U.S. at 413). The “unreasonable application” standar
requires the state court decision to be more than incorrect or errptiematate court’s
application of clearly established law must be objectively unreasondblguotingWilliams,
529 U.S. at 409).

In determining whether a state court decision is contrary to federal laweralfedurt
looks to the last reasoned decision in the state c@d¥lst v. Nunnemaker, 501 U.S. 797,
803—04 (1991)Shackleford v. Hubbard, 234 F.3d 1072, 1079 n.2 (9th Cir. 200&3t. denied,
534 U.S. 944 (2001). Furthermore, “a determination of a factual issue made by a@tate c
shallbe presumed to be correct,” and a petitioner “shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
[11.  ANALYSIS

A. Ground 1

1 Ground 1(a)

Petitionerargues that trial counsel was ineffective because the trial court refused to
remove counsel based on a conflict of interest, i.e., that Petitioner had opted in scaatahas
lawsuit against the public defender’s office in which trial counsel worked, and alsd ba a

breakdown of the attorneghent relationship Theclaim is not cognizable as an ineffective
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assistance of counsel claim, because Petitioner admitsighabunsel attempted to withdraw,
but that the trial court ordered counsel to continue representation.

The Court coulgotentiallyaddress the claim as trial court erdout the trial court
correctly ruled in the state habeas corpus actiorthigtlaim of trial errorcould have been, but
was not, brought on direct appeal. In other wordsgldim is procedurally defaultedNor did
the Nevada Supreme Coerr when it foundhatPetitioner had failed to raiseclaim of
ineffective assistance of appellate counsel (as to the failure of appellate cowapgetal the
denial of the motion to withdramn the habeas corpus action in the state trial court

In summary, there is no ineffective assistance of trial cowhaigl based on trial
counsel’s failure to withdraw. Trial counsel made every effort to withdramy. error heremust
thereforebe charaterized as trial court error. Thateged error could have been challenged
direct appeain Nevada because it was not a claim of attorney error but of trial court eFtuat
claim is therefore procedurally defaulted. There remains a potelaiial for ineffective

assistance of appellate counsel based on appellate codabetsto appeal the trial court’s

1 TheNevada Supreme Courthunot find a waiver of ineffectivassistance of trial counsel
claims ifnot brought on direct appdatcause such claims require an evidentiary hearing thg
not available on appkEhut only in the trial court via state habeas corpus petitiSee Daniels
v. Sate, 688 P.2d 315, 316 (Nev. 1984uch claims are therefore not procedurally defaulted
a state habeas corpus actibnot brought on direct appeaBut even if the trial court’s own
alleged error irdenying the motion to withdraw the present case could be characterized as
Srickland-type violation, no evidentiary hearing is required in the present cobéeeause unlikg
ineffective assistance of trial counsel claims based on trial counsel's aws, éere, thessue
was briefed and argued in the trial court direclijrere was no lack @&n evidentiaryecord
before appeal.
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denial of the motion to withdraw. But, as the Court noted in its previous ardiim of that
nature is indeednexhausted. The Cduareviouslydeclined to dismiss the present claim for
failure to exhaust becaugeerceived it as a claim of trial court error in denying the motion t
withdraw, and Petitioner had exhausted such a claim. However, as the Court has@xpla
herein, thdrial court in the state habeesrpus action correctly noted thgtch a claim is
procedurally defaultedTo the extent the Court’s previous order is inconsistent with the
reasoning herein, the Court reconsiders. The Court previously noted thahPekiid raised
the presentlaim of trial court erroat all levelsvia his state habeas corpus petition, but the
Courtfailed to note that Petitioner haabk the trial courtorrectlynoted inrejecting the claim as
procedurally defaulted in the state habeapus actionfailed to raise the issue on direct appe
In any case, the claim is without mefee infra Partlll.G. The Court rejects this claim.

2. Ground 1(b)

Petitioner argues that trial counsel was ineffectiviailing to arrange for Petitioner’s
presence and testimony before gfniand jury. There is no constitutional rightpi@sent
exculpatory evidence to a grand judnited Satesv. Williams, 504 U.S. 36, 52 (1992), and
conviction by a petit juryendersharmless beyond a reasonable doubteanyr by a grand jury,
United States v. Mechanik, 475 U.S. 66, 70 (1986)The Court rejects this claim.

3. Ground 1(c)

Petitioner argues that trial counsel was ineffeativiling to seek a severance of

Petitioner'strial from the trial of his calefendants. The trial court, however, made no error (
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law orfact in rejecting this claim in the state habeas corpus agéised on its finding that
Petitioner'scounsel had joined a motion to setre trials Indeed, Petitioneadmitsin Ground
3, seeinfra Part III.C, that appellate counsel challenged the trial court’s failure to grant the
motion Petitioner has not shown by clear and convincing evidence that the trial court in tk
statehabeas apus actiorerred infinding that Petitioner’s trial counsel had joined a motion tq
sever The Court rejects this claim.

4, Ground 1(d)

Petitioner argues that trial counsel was ineffectiviaiimg to file certainpre-trial
motions. As notedsee supra Part 111.A.2, a motion challenging the ability to present evidencs
before the grand jury would have been denied as frivoliblest, amotion to suppress co-
defendants’ statements would also have bearedg1) for lack of standingf Petitioner had
sought to assert his co-defendants’ Fifth Amendment right{&) on the merits haBetitioner
sought to have the statements excluded in vindication of his own Sixth Amendment rights
Crawford or Bruton. Seeinfra Partlll. F. The Court rejects this claim.

5. Ground 1(e)

Petitioner argues that trial counsel was ineffective in failinguestigate hislefense.
Petitioner complains that his trial counsel did not interview his girlfri@mgstaOliver, or his
codefendans sister, Enlinda Marquez, before tri&letitioner has not identified afgvorable

evidence that would have been discovered in such an interview or how it would have chatrj
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the outcome of his trialBoth witnesses were availabler fcrossexamination at trial. The Court
rejects this claim.

B. Ground 2

1. Ground 2(a)

Petitioner argues that trial counsel was ineffectiviilmg to offer an opening statemel
either before the Statetasdan-chief or before th@resentation of thdefense’s caserhe trial
court in the state habeas corpus actimhnot err in rejecting this claim. As the statmirt
correctly noted, “keeping a low profile may be a fine strategy for one whosctailmave been
nothing but the driver of the more culpable defendar@aunsel has wide latitude in trial
strategy Srickland v. Washington, 466 U.S. 668, 689 (1984), and the Court cannot say that
state court unreasonably applibds rule in rejecting the present claimithe Court of Appeals
has explicitly rejectedlaims that this kind of tactical decision violat&s ckland:

Under theStrickland analysis, Moore has not shown that his trial couasel’
assistance was ineffectiveMoore contends that his coundailed to make an
opening statement, failed to crossexamine some witnesses, and failed to call any
witnesses in defenseMoore’s counsel did crossxamine those witnesses who he
believed would implicate Moore, and decided not to ceossnine othersThisis
a reasonable tactical decision, as is the decision not to make an opening
statement. Moore does not identify any witnessist his counsel should have
called that could have been helpfibefense counsed’ conduct and trial strategy
appear to fall within the wide range of reasonable professional representati

United Statesv. Murray, 751 F.2d 1528, 1535 (9th Cir. 1985) (Hug,(émphases addedThe

Court rejects this claim.

I
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2. Ground 2(b)

Petitioner argues that trial counsel was ineffectiviilmg to question witnesses about

Petitioner’s limited role in the crimes$pecifically,Petitioner argues that counsel should have

guestioned Ms. Oliver more effectively in order to estalihsih Petitioner was not within
earshot of calefendant Snapp’s discussions relatedny intent to commitiolence. He also
complains that trial counsel failed to elicit frguolice witnesseghat no codefendantnculpated
Petitioner via their confessions. Petitioner has not shown (or allegethetaal court in the

state habeas corpus actiemed in finding hat evidence was presented at trial shovtfiag

Petitioner was indeggresent for part of the plan to engage in violence. Indeed, if Petitionef

no knowledge of such a plan, he would have had no baaifSrtoatively declineto engage in
any violence There was evidence adduced that Petitioner knew ofdhéqengage in violenct
and drove his co-defendants to the scene knowing of their intent. Any additional question
directed to emphasizing Petitioner’s limitexde thereforevould not haveehanged the outcome
Trial counsel did not violat&rickland in making these tactical decisions. The Court rejects
claim.

3. Ground 2(c)

Petitioner argues th&tial counsel was ineffective because he was not familiar enough

with “Petitioner’s stoy or the case against him” to properly advise hihetherto testify.
Petitioner has not shown théie state courts’ decisiongjecting this clainwerecontrary to

Strickland. Counsel has wide tactical latitude in advising a defendlaetherto testify. One
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court of appeals has noted that “[clounsel's advice not to testify is a paradigntygieod
tactical decision that cannot be challenged as evidence of ineffective assidtamnc@nsv.
Garrison, 724 F.2d 1425, 1436 (4th Cir. 1983 the present case, triabunsel couldairly
have determined that Petitioner would bwitriminateand impeacHimself on cross-
examinationwhile attempting to exculpate himselfhat is, while attempting to explain that hg
had not been present during the planning of violence, he would be forced to attempt to ex
away the contrary evidence and also to explain how he could reconcile hishaaime agreed
to drive his co-defendants to the scene but not to engage in any viaigmtés claimthat he
did not know of tleir intent to commit violenceThe Court rejects this claim.

C. Ground 3

1 Ground 3(a)

Petitioner argues thappellate counsel was ineffective failing to file a notice of
apped He argues that he had to file a notice of appeal himself. As Respondents nadagcPq
filed anotice of appeal one week after judgment, at a time when counsel still had tbkse we
left to file one. Petitionenas not showthathis counsel would not have filed a timely notice ¢
appeal.Nor can he show any prejudice, because he did not lose any appellate rifditsrioto
file anotice of appealThe Court rejects this claim.

2. Ground 3(b)

Petitioner argues thappellate counsel was ineffective for failitagtimely file a“fast

track” statement or a copy of the motion to sekat the trial court had deniedRespondents arg
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correct that no prejudice can be showonfthe untimeliness of thast track” statement,
becausehe record shows thabunsel in fact filed the statement ahdttheNevada Supreme
Court considered it. And even assuming for the sake of argument that appellate caansel
ineffective in failing to file a copwpf the motion to sevesuch that the Nevada Suprefeurt
declined to consideax challenge tas denial,no prejudice resulted because the basis of the
motion to sever was the unmeritoricrgument undeCrawford andBruton. See infra Part
lIl.F. The Court rejects this claim.

3. Ground 3(c)

Petitioner argues thappellate counsel was ineffective for failing to “federalize” his
direct appeals. Petitioner does not exppagcisely what he means by thiBetitionerhas not
identifiedwhichclaims of federal constitutional Vations appellate counsel should have brau
on direct appeal but did no& statecriminal defendant may appeal based on error of ttaiie
and federalaw, and not every claim of error under state law can be characterized as eeror
federal law Appellate counsel is not ineffective for bringing both kinds of claims. The Cou
has elsewhere addresdeetitioner'sclaims of error under federal lamhetherbrought as direct
claims orasindirectSrickland claims The Court rejects this claim.

4, Ground 3(d)

Petitioner argues thappellate counsel was ineffective for failingéase claims of
prosecutorial misconduct. But Petitioner does not identity any particular miscoitisict

general claimsf “prosecutorial misconduct during pireal negotiations, closing argument as t
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things not in evidence or misrepresentation of evidence, including counsel’stehizasions of
Ms. Oliver’s testimony’are not specific enough for this Court to determine that the state coprts
erred in granting relief on such a claifloreover,Petitionerdoes notllege that trial counsel
objected to any alleged misconduct, which wdwate rendered claimof erroron appeatfutile
for failure topreserve an objectiaat trial See Valdez v. Sate, 196 P.3d 465, 477 & n.44 (Nev.
2008.

5. Ground 3(e)

U

Petitioner argues thappellate counsel was ineffective for failing to challenge the us¢ of
“general verdicts.” Even assuming for the sake of argument that trial counselutiada s
objectian to preserve the issue on appedlich Petitionerdoes notllege, he Court is aware of

no rightagainst the use of general verdict€riminal casess a general matteand the Supremé

D

Court has affirmed their us8ee Schad v. Arizona, 501 U.S. 624, 631-32 (199(lurality
opinion). A jury need only agree that a defendant committed the offansiurorsmay
generallybase their conclusions on different theories of blogtactus reus and themensrea. Id.
at632. So long as thequisitenumber of jurors finds beyond a reasonable doubt that the
defendantommittedthe unlawful act witha sufficiently culpabletate of mingand the crime ag
defined is not unconstitutionally vaguje process igresumablysatisfied.ld. at 632—-33.The
Supreme Court appeanslling to make caséy-case exceptions where different theobgs
which acrimemay be prove@dresodisparateasto invite conviction based on jurors’

disagreement not only on thméans by which a crime was committdulit based on a
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disagreement owhat areproperlycharacterized dslement$ of a crime such that more
specificity in a verdict is required to comport with due procgssid. at 638-45 (finding that a
general verdictvaspermitted forafirst degree murder charge supportable on both premeditd
and felony murder theories defined by thArizona Legislaturg Petitionerhasnot identified
any caseimilar to hisin which the Supreme Court has ruled that a general vevdgct
constitutionallyinsufficient. Indeed, the potential exception described itsthad plurality
opinionis so unclear in its contours that it would be difficult for a district court eventthaha
state court had applied thaseunreasonablyAppellate counsel’s failure to challenge the use
a general verdict was therefore not ineffective assistafloe.Court rejects this claim.

6. Ground 3(f)

Petitioner argues thappellate counsel was ineffective for failing to raise the claims
listed in Grounds 1 and 2 of the present Petition on direct appeakhose claims afer
ineffective assistance of trial counsel and cannot be brought on direct apNeabda.
Appellate counsel was therefore not ineffectiveféoling to bringthose claims.The Court
rejects this claim.

D. Ground 4

Petitioner argues that there wasufficientevidence adduced at trial $bow that he had
the specific intent to commit any felony upon which the felony murder charge coddbeen
supported.The Court finds that the Nevada Supreme Court did not err in ruling to the contn

The Nevada Suprentourt noted that the jury hdwkard testimony thaf1) a cedefendant
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enteredPetitioner'sroom very upset(2) the cedefendantndicated his intent to violently
retaliate against his former roommates for having kicked him out ofapatmert; (3)
Petitionerdid not agree to participate in any violence but did agree to ith&veadefendants to
the victim’s apartmenivhile they wee armed with hammers and bats; andRdfjtioner waited
in his carfor the cadefendants to return. The Nevada Supreme Court did not err in finding
a rational juror hearing this evidence could find beyond a reasonable doubttiti@td?enad
the specific intent to aid and alibé attackagainst the victimsThe Court rejects thislaim.

E. Ground 6

Petitioner argues thdttis 40-100 year sentence for aiding and abetting first degree
murder s cruel and unusual in violation of the Eighth AmendmeXithough there is still
considerable academic debate over the proper interpretation of the clausgrédmeSCourt hag
ruledthat £ntences that are “disproportionate to the crime committed” are “cruel angalinus
punishmentsunder the Eighth Amendmergee Solemv. Helm, 463 U.S. 277, 284 (1983),
abrogated in part by Harmelin v. Michigan, 501 U.S. 957 (1991Kennedy, J.(concurring). In
addressing such a challenge, reviewing courtsoaieto the gravity of the offense, the
harshness of the penalty, and sentences imposedminalsin the same jurisdiction and in
other jurisdictionsld. at 290-91. Courts must “grant substantial deference to the broad au
that legislatures nessarily possess in determining the types and limits of punishments for
crimes, as well as to the discretion that trial courts possess in sentenoriggecberiminals.’ld.

at 290.
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AlthoughPetitioner has cite8olem, he has not argued under SBaem factorsdirectly,
but onlythathis sentence is disproportionate because one or mbis oédefendants received
lesser sentencdar the crime of robbery with the use of a deadly weapdre state disict
court (the last reasonegbinion on Ground 6did not unreasonably apply Supreme Court
precedent in finding that the Eighth Amendment’s proportionality principle was pbtated
by the sentences received byadefendants, but onlyotentiallyby anydisproportionality of
Petitioner’'s owrsentencgto the crime he committedSee generally Harmelin, 501 U.S. 957
(Kennedy, J.)doncurring.

Two justices irHarmelin would have overrule8olem completelyand rejected the
implicationof any proportionality principle in the Eighth Amendmesgpdrtfrom its explicit
prohibitionagainst excessive fineSgeeid. (Scalia, J.) (plurality opinion)Justice Kennedy
wrotethe controlling concurrengenotingthatreview under the Eighth Amendment’s
proportionality principle wasrfarrow’ and that the Court had upheld, for exampldQ@year
sentence for posseéss with intent to distribut@ine ounces of marijuan&eeid. at 997-98.
Justice Kennedy heavily stressed the deference owed to legislatur@sgmpéinishments for
crimesand concluded that only “grossly disproportionate” sentences implicated the Eighth
AmendmentSeeid. at 998-1001. He notedthatthe comparison of a petitioner’s sentence to
sentences imposed for other crimes in the same stidetbhe same crime in other jurisdictiong
was only a relevant consideration where the comehich the petitioner had been convicted

was not of a “serious naturéeid. at 1004. Here,Petitioner'scrime was of a serious nature.
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And even if it had nabeen the Court could not say that the Nevada Legislature could not
providea greatepotentialsentence foaiding and abetting a murder than for committing a
robbery with a deadly weapdnin arguing that he did not commit the violence himself,
Petitiorerignores that he has been found guilty of aiding and abetting the véaalisrédnd he
conflates the particulars of his carad with the nature of the crimésr which he was convicted
Every instance of a crima& course has its own particulars, and, where required or permitteg
do so by law, judges consider those particulars in imposing sentences urajgliteble
statutory range, but the Supreme Court has nederated thainferior courtsconducting
proportionality analyses are to inquire into the particulars of a petitionigeisse, as opposed t(
the nature of the crime @fhich he was convicted, except where the sentence is alel#th
imprisonment without the possibility of parole for a juvenile offender, neithehahwapply
here See Miller v. Alabama, 132 S. Ct. 2455, 2463—-64 (201Betitioner has presented no cle:
Supreme Court authority indicating that gentences for his crime#late the Eighth
Amendment.

Finally, Petitioner’'s argument that he didtrhave the requisite intent to be convicted ¢

the aiding and abetting offenses is directed tasthiciency of theevidence ands not relevant

2 The very logic of the Supreme Court’s proportionality cases shows that tipeisasible
choice. If deatlas a punishmeris considered as a matter of lawbe qualitatively different
from lesser punishmentsich that it mandates special constitutional safeguards, it is difficulf
see how a legislature could act unconstitutionally in providing a greater sefaeamkng and
abetting a murder than feaommitting a robbery with a deadly weapon.
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to an Eighth Amendment challenge, but only ttua process challenge, which is elsewhere
addressetierein And the Court rejects the argumehat the sentence violates the Eighth
Amendment because of the application of the Nevada Supreme Court’s “fast titaskThat
issue does not concern the nature of the punishnidw.Court rejects thislaim.

F. Ground 7

Petitioner argues that his Sixth Amendment right to confront witnessestagainsas
violated when the trial court permitted witnesses to testify as to fusfemdants’ confessions.
Subject to a waiver exception raitissue herdestimonialhearsays generallyinadmissible
against a criminal defendant unless the declarant is unaleaglad the defendant has had a pr
opportunity to crosexamine the declarant as to the relevant staterSenCrawford v.
Washington, 541 U.S. 36, 54 (2004 Long beforeCrawford, the Supreme Court had ruled that
anout-of-courtconfessiorby aco-defendant thaalsoincriminated a defendant could not be
admitted at a joint trial, because the defendant coolcexaminghe cedefendantagainstis
will under the Fifth Amendment, thereby frustrating the defendant’s confromtiaghts under
the Sixth Amendment, and the chance of unfair prejudice was too gredinfdtiregy instruction
to cure.See generally Bruton v. United Sates, 391 U.S. 123 (1968)The Supreme Court later
ruled, howeverthat a limiting instructions sufficient to prevenanyconstitutional injury if a
defendant’s name and any reference to his existencaratted See Richardson v. Marsh, 481

U.S.200, 211 (1987).
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Respondent argues that the Nevada Supreme Court (the last reasoned opinion as
Ground 7) did not unreasonably apply Supreme Court precedent in findinigetfeatvas no
Sixth Amendment violation in this cad®cause the testimony asctmdefendantsstatements
neither named nor mentioned the existence of Petitioner, and a proper limitingtiostwas
given The Court agreethat theRichardson safeguards applied at trial were sufficieamd
Crawford does not apply here because the hearsay testimony adduced concerning Petite
defendants’ confessions simply did not constitute testimony against Petitidigirt of the
redactions.The Court rejects thiglaim.

G. Ground 8

Petitionerargues that his due process rights weoéated by cumulative error at trial.
Errors that are not great enough to render a trial fundamentally unfaimaéynéo so when
their effects are aggregateéthambersv. Mississippi, 410 U.S. 284, 298 (1973). Petitioner
argueghe followingerrorscumulatively resuétdin a fundamentally unfair tria{1)
representation by coaal with a conflict of interest; (2Zhetainting of the venire via
codefendants’ cavalier behaviorthreir presenceand(3) thetainting of the venire vicomments
by unidentified membeyr of the venire indicating negative opinions of Hispanic persons and
references tgang.

The first claim of error is proceduraltiefaulted See supra Part 1l.A.1. In any case, it is
unlikely that a civil class action lawswagainst the public defenders’ office would even

constitue a conflict of interest in the presexntext. Petitioner does not allege that his trial
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counsel would have been personally liable for any dameagasdedn such a case, and he
almost certainly wuld have been indemnified for any such damages by law or coenecif
the clam had been brought against him in an individual capacity. And Petitioner has not, 4
Respondents note, argued that trial counsel actively represemtedrdlicting interest while
representing Petitionefee Mickensv. Taylor, 535 U.S. 162, 175 (2002).he Mickens Court
expressly disapproved the Court of Appeals’ previous findirgSikth Amendment violation
arising from, e.g., “counsa’personal or financial interests$d. (citing United States v. Hearst,
638 F.2d 1190, 1193 (9th Cir. 1980)).

As to the secondaim, it is apparent from the record that two potential jurersarked
to thetrial judge in private voir dire that they had noticed the defendants laughdhthat it
bothered themBut those comments were not made in the presence of other potential juror
both potentiaJurorsmaking the commeni®otential Juror@4 and 30Wwere excusedSee Jury
SelectionTr. 89:18, 141:19, ECF No. 12-160 12-12. The remainder of the panel was passeq
for causewithout objection to anglleged prejudice caused by-defendants’ behavior.

As tothe third claimjt appeard$etitioneris referring toPotential Juror 30, who indicate
that he was “extremely prejuditimwards Hispanic people.Se Tr. 85:14-135. But it is clear

that the conversation occurred out of the presence of any other potential jurors, atidlPote

Juror 30 waslismissed for caus€See id. at 8918). Next, Potential Juror 18 indicated in private

thatshefelt intimidatedbecause of the potential gang affiliation of defendants, although sheg

notedit had nothing to do with raceSdgeid. 150:2-151:19 Shenoted, however,that her fears
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were alleviated when the trial judge assured her the deferfiathtso gang affiliations and that
she could be fair and impartigbeeid. 151:8-23). There was no need to exdesential Juror
18for causepoth sides assed the panel for caugsgeid. 156:6—15), and the defense used itg
fourth peremptory challenge oehso she did not sit on the jurge€id. 158:19-22. The
Court rejects thislaim. There was little if any errorThere was certainly not enough error to
render the trial fundamentally unfair.
CONCLUSION

IT IS HEREBY ORDERED that the Petition¥ENIED.

IT IS FURTHER ORDERED that thélerk shall enter judgment and close ttase.

IT IS SO ORDERED.

Dated: This 25th dav of March, 2015.

JONES
istrict Judge
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