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NOWN HEALTH

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

UNITED STATES OF AMERICAgXx rel. Case No03:12-cv-00299-RH-CLB
CECILIA GUARDIOLA,
ORDER

Plaintiff/ Relator
V.
RENOWN HEALTH, RENOWN REGIONAL

MEDICAL CENTER, and RENOWN SOUTH
MEADOWS MEDICAL CENTER

Defendans.

Before the court is relat@ecilia Guardiola’s motiorto award her a share of the procee(
recovered administratively and separately by the United States from defeRdsatwn Health,
RenownRegional Medical Center, and Renown South Meadows Medical Center (collect
“Renown”). ECF No. 231. The United Staféthe Government”filed a response (ECF No. 232
and Guardiola replied (ECF No. 235). Guardiola argues that the court sinard her a share of
the proceedeecovered separately by the Governmaathe Recovery Audit ContractotRAC”)
and/ or the Medicare Administrative Contractor (“MAC?”"), as they constitutalternate remedy”
underthe False Claims Act, 31 U.S.€373(c)(5), (“FCA” or “the Act”). The Government argues
that these proceeds are not an alternate remedy because the RAC audits begaitwo 264G
before Guardiola brought hgui tamsuit,and because the Government’s recovery did not entir
moot or preclude Guardiolatgii tamsuit. The court agrees witBuardiola it thereforegrantsher
motion and awards her $1,021,448.52, which represents a 29% chdhe recovered

$3,522,236.27, as stipulated to by the parties.
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l. BACKGROUND
On June 1, 2012, Guardiola filed tlgai tamaction alleging that Renown “defraud[ed

governmentunded health insurance programs” through improper billing, in violation of the F

|
CA,

31 U.S.C. § 3728t seqECF No. 107 at 2-3. Pursuant to 31 U.S.C. § 3730(b)(2), Guardiola filed

the complaint under seal, and it was served upon the United $tate=view The Government
extended the 6@ay time period for review several times, ultimately declining to intervene in
actionin mid-September 201%uardiola filed an amendedmplaint in January 2014 (ECF No
17), which was served on Renown (ECF No.48).

“To supplemenCMS’s [Centes for Medicare and Medicaid Services] effortspimtect
the fiscal integrity of the Medicareqgayram, Congress enacted the RAC program. Congress
the Secretary [of the Department of Health and Human Services] to conduct a datoons
prgect using RACs to ‘identify underpayments and overpayments and recoup overpayments
the Medicare progim.” Palomar Medical Center v. Sebelj@®3 F.3d 1151, 1156 (9th Cir. 2012
(quoting Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (“NIMA
Pub.L. No. 108173, § 306(a), 117 Stat. 206@® (2003)). This demonstration project ran fror
March 2005 taMarch2008 and culminated iflRACs successfully correcting more than $1 billio
in improper Medicare paymentsld. at 1157. Given this success, “Congress made the R
program a permanent part of the Medicare Integrity Program and expanded itgedoesad
states.”ld. (citing 42 U.S.C. § 1395ddd(h)(1), (3)).

Beginning in October 2@ HDI was awarded the contractr RAC Region D, and with
the CMS'’s approval, “performed patient status reviews, which may have includeesdmlied
by Renown.” ECF No. 232 at 5 ECF No. 2314 at 7.The Government’s records show that HD
began sending Renown document requests pertaining taréves@sin 2010.SeeECF No. 232
2. The record provides that HDIRAC contract was an “options years” contra¢here were
series of lyear contracts that ran from 2008 to 2018, which CMS had the option of canceli
extending each ye&hough it always renewed the contja&CF No. 2312 at 6, 8; ECF No. 231

4 at 7. The RAC'’s contract was in part governed by the Statement of Work, inhielevant part,

1 A Second Amended Complaint was filed in January 2015. ECF No. 107.
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provided that the RAC was to prevent overlap with other contractors, CMS, OGC, DOJn@I1G
or other law enforcement entities performing potential fraud revi8esECF No. 2315. To
ensure that more than one entity did not reveealaim, the RAC reviewed the “RAC dats
warehouse” to see if a claim was “excluded” (another entityrexdewing or had reviewedhe
claim) or suppressed (the claim was not to be reviewed). ECF Nel a82. CMS additionally
had the power to stop an audit by contacting the RAC (ECF No. 231-4 aniii)could issue a
“stop-work order” whichprevented the RAC from performing certain audit activjtiesluding
“issuing additional requests for medical records to a provider or issuing additional imp
payment notifications,” (ECF No. 231-2 at ©MS couldalsoeffect a “litigatiorthold,” which it
did in November 2017 in regards to this litigati®@@CF No. 2312 at 20. As stipulated to by the
partiesduring the pendency of Guardiolajai tamsuit, the Government recover$s,461,612.56
from Renown via the RA€.ECF No. 221 1 3.

Guardiola and Renown eventually reached a settlement agreementqun kemsuit in
Juy 2016, resulting in a $9.5 million dollar awaaithe United States, aradstipulated dismisd
of Renown with prejudice. ECF Nos. 182 & 183. Guardiola, as the relator iguhiamaction,
was awarded a 29 percent share of this settlement recovery, amounting to $1,707,324. E
183-1 at 3. During hergui tam suit, Guardiola discoverethat the Government had alread
recoveredh portion of the covered conduct loérqui tamsuitvia the RAC and MACTherefore,
shedid not pursue these proceeds in her settlement with Renowesarded the right to claim &

relator’s share of these proceeds as an “alternate rent&@di.’No. 180£CF No0.183-1 at 6.

,

rope

CF I

Following thesettlement, Guardiola motioned this court for a share of the alterngtive

remedy. ECF No. 179. The United States did not directly respond todhisn, but instead moved

for leave to file aramicuscuriae brief in opposition. ECF No. 189n September 14, 2016, the

court ruled it lacked jurisdiction to determine Guardiola’s proceeds because thaGenewas

174

not a party to the original action. ECF No. 190. When Guardiola moved to amend her conplait

2 As provided by the parties, because the proceeds recovered by the MAC were “miniscoepanison
to those recovered by the RAC, the parties reference only the RAC, ttimyggtipulated that the total
amount recoverednd at issue in the instant moti($8,522,236.27) includeproceedsecovered by both
the RAC and MACSeeECF No. 231at 4n.2.
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(ECF No. 191), the court ruled tHa#causasovereign immunityvould bar her claim, amendment
wasfutile (ECF No. 197).
Guardiola appealed these rulings to the Ninth Circuit (ECF No. 198), where

Government reversed its position and asserted that the FCA acts as a waiverafis immuity

the

(seeUnited States of America ex rel. Cecilia Guardiola v. Renown Health and United States o

America (Intervenor)No. 1617205, Dkt 222 (9th Cir. 2017). Guardiola then moved this cour
to issue an indicative ruling under Rule 62ECF No. 204, which the court granteECF No.

206). Shortly thereafter, the Ninth Circuit remanded the matteig@dhurt for the limited purpose

[

of enabling the court to consider Guardiola’s 60(b) motion (ECF No. 207), and this court vacate

its prior rulings (ECF No. 208). Guardiola then voluntarily dismissed her appeal. ECF No. 2
The court allowed limited discovery to be conducted on Guardiola’s alternate rer

theory.ECF Nes. 220 & 224. In relaantpart, the parties also stipulated to the following facts:

6) The amounts described in paragraphs B.3 and B.4 represent all overpayments
recovered by the United States for Inpatient Billing Practices from RAGJVRaes

and MAC Recoveries at issue in Relator’s “alternate remedy” cl@otdor being
recovered bythe United States as RAC Recoveries or MAC Recoveries, these
amountsvould have been recoverable as Covered Conduct as part of the Settlement
AgreementBecause these amounts were recovered separately by the United States
as RAC Recoveries or Mac Recovsrighey were excluded from the Covered
Conduct, Settlement Amount and Settlement Agreement.

7) In the @ent Relator prevails on her “alternate remedgiras,

a. the value of funds recovered by the United States for Inpatient Billing
Practices as an “alternate remedy” under the False Claims Act will equal
$3,522,236.27;

b. the value of the amount to be paid by the United States to Relator will be
$1,021,448.52, whiclepresents a 29% share of this amount; and

c. the amounts provided in this paragraph 7 will be the amounts awarded in any
judgment entered by the Court in favor of Relator on her “alternate remedy”
claims.

ECF No. 221 at 4.

Guardiola again filed a motion for sharetbéalternate remedy, the instant motion. EG
No. 231. Shargues that these proceeds were recovered after she commengeaidtdnmaction.
She argues that because these proceeds would have been recoveraldeiitahesuit but for

having been recovered by the Government through the &®{or MAC the proceeds constitute
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an “alternate remedy” under the FOBf which, she argueshe is entitled to the same 29 perce

share as she received in her initial suit.

The United States filed itsesponsg arguing that the overpayments recovered frgm

Renown via the RAC process did not constitute an “alternate remedy” undeC&CF No
232.The Government argues that because the RAC began its audit inh20\@&arsprior to
Guardiola commencing hgui tamsuit (“preexistence”) and because the RAC recovery did n
entirely preclude or fully release or moot Guardiola’s suit, it oamonstitute an “alternate

remedy” under thé&=CA. ECF No. 232 at 9. The Governmaiso motioned the court to seal

Exhibit A to its response (ECF Nos. 232 & 233), which the court granted (ECF No. 234).

Accordingly, Guardiola then replied. ECF No. 235.

Upon review of the instant motion, it became apparent to the court that though the

Government had filed a motion to intervenkeile this suit was on appeal before the Ninth Circu

the Court did not rule on that motion before the appeal was voluntarilysdesrand the case wa

t,

\"ZJ

returned to this courSeeUnited States of America ex rel. Cecilia Guardiola v. Renown Health

and United States of America (IntervenoNo. 1617205 (9th Cir. 2017)Additionally, the
Government’s responge the instant motiowas docketed aasnamicusbutappeared to be filed

as an intervenoSeeECF No. 232Thereforethe court summoned the Government to clarify i

s

position in this case. ECF No. 236. Accordingly, the Government filed a response adopting ar

incorporating itsntervention motiorbefore the Ninth Circuis its unopposed motion to interven

e

in the matter before tis court. ECF No. 237With good cause appearing, the court granted the

Government’'s motion to intervene on February 14, 2020. ECF No. 238.

The court now rules on Guardiola’s pending motioraward her a share of proceeds

recovered administratively and separately by the United States from Renown.

Il. LEGAL STANDARD

“The FCA, 31 U.S.C8 3729et seq. is an antifraud statute that prohibits the knowing

submission of false or fraudulent claims to the federal governmen®” ex rel. Bledsoe v.

Community Health Systems., In842 F.3d 634, 640 (6th Cir. 2003)He FCQA establishes a

scheme that permits either the Attorney General, § 3730(a), or a private party, § 3330i(BHte
5
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a civil action alleging fraud on the Governmend.'S. ex el. Eisenstein v. City of New York, Ne
York 556 U.S. 928, 932 (2009j.the private individual, known as the relator, brings djoe tam
suit, he or she must file th@mplaint under seal and serve it on the Governng&htJ.S.C.
§ 3730(b)(2). Theomplaint remains under seal for at le&@tdayswvhile the Government decides
whether to intervene in the sud. The Government may request an extension of thdey(period
with a showing of good caus®.3730(b)(3).“If the Government elects not to proceed with th
action, the person who initiated the action shall have the right to conduct the action.” §(37.30
If successful,le relator is entitled to 26-30percentshareof the eventuabroceeds recovereds
well as reasonable expensatiprney’s fees and costs. § 3730(d)(2jhe Goverment declines
to intervene, it “may elect to pursue its claim through any alternate remedy avadathie

Government, including any administrative proceeding to determine a civil money pen;

e

”!

lty.

8 3730(c)(5). tf any such alternate remedy is pursued in another proceeding, the person inifiatin

the action shall have the same rights in such proceeding as such person would have had if

action had continued under this sectidd.”

“In any action brought under section 3730, the United States shall be required to prg
essential elements of the cause of action, including damages, by a preponderance of ttee’ev
31 U.S.C. § 3731(d). Whilthe statute is not clear thidtis standard appesto suits in which a
relator seeks a share of an alternate remedy, the court agrees with thehzdriggeéponderance
of the evidence standardappropriateand uses that standard in reachinglé@sision See Grogan
v. Garner 498 U.S. 279, 286 (1992) (“Because the preponderafittee-evidence standard results
in a roughly equal allocation of the risk of error between litigants, we pretanthis standard
is applicable in civil actions between private litigants[.]").

To the court’s knowledge, no court has yet ruled on whether a&abr MAC audit
which recovers proceeds that would have been coxemeduct recoverable in a simultaneous
occurringqui tam suit, constitutes an “alternate remedy” under the FCA. The court there
conducts a statutory interpretation inquiry beginning with “the plain language of the stat&e.’
ex rel. Barajas v. United State258 F.3d 1004, 1010 (9th Cir. 2001).
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1. DISCUSSION

The court grants Guardiola’s motion.

First, thecourt addresses what the Government calls theépistence” requirementhe
Ninth Circuit determinedthat, “[a]n alternate remedy under 8 3730(c)(5) is a remedy achie
through the government’s pursuit of a claim after it has chosen not to intervene in a qy
relator's FCA action.’Barajas 258 F.3d at 1010’he Government argues that because the at
process began in 2010, two years before Guardiola broughtin@mactionand more than three
yearsbeforethe Government decided not to intervetiee “preexistence” requiremerfails.
Guardiola argues that while the audit process may have begun in 20RAGheontracts were
not a “single, unbroken and unchanging process,” but rather were a series of contractddhs
have been stopped or paused by the Government at any time. ECF No. 235 at 3.aMNgdgien
argues tha€CMS had control over all RACs and could suppress claims so that the RAC coul
review themwhile other fraud investigations occurred.

In consideringvhetherthe Government began pursuing the RAC recobefgre or after
it decidednot to intervene, the court looks at the RAC audit process and the relationship be
the RAC and CMS. As provided by the record, HDI was awarded the RAC Region D contr
2008 and began sending Renown document requests based on CMS approvecagn2i3s0
While the Government argues that HDI was pursuing the same audit of the “inpatiggtient

New Issue”since 2010, it points to nothing in the rectwdsupporithis conclusion The record

ved
i tar

idit

d no

fwee

ACt il

does not make clear thatlacument request made in 2Qdértained to the same audit as one made

in 2012 or 2013It appears thathe Government is asking the court to find that document requ
made regarding one issue in one yaral those dcument requests made in a different yaaa
potentially new or different issue, pertain to the same continuous audit. The reuwottgoport
such a conclusion. Furthermore, such a conclusion would mean that no relator cotéd@rear
on these typeof claims becausbe Government begasudiing providers in 201@nd presumably
will continueauditing providergor the foreseeable future

The Governmerniurtherargues thaHDI did not elect to audit Renown beginning in 201

or make the requiredhoiceto audit Renown after the Government declined to intervEne.
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court agrees that HDI did not make this choice, however, the record provides that theeove
did. Based on the Statement of Work provided to HDI along with each RAC contraBAC®

are to take precautiorte ensurehat they are not reviewing claims that are either suppresse
excluded. In part, ik is to prevent overlap between RACs and CMS, OGC, DQOJ, OIG, an

other law enforcemeritaud investigationsThe Government argues that even if the Departm

of Justice (“DOJ”) was aware of thgpii tamsuit (which as the entity that decides whether {o

intervene in agui tamsuit it would have beén no statute imposes a duty on them to stop
interfere with the RAG statutorily mandated work. The court disagrees.

It is clear from the record that CMS directed the R&&rtions. In order to prevent overlag

the RAC was required to review the RAC dai@rehouse to determine whether it could revigw

specific claimsand attempt to recover overpaymeddbwever, a review of the data warehouse
only as good as the datgputinto the data warehousk the RACs,CMS, OGC, DOJ, OIG and
other lawenforcement do not update the data warehbased on claims they are reviewiaigd
for which they arattempting to recover overpaymeRACs will presumably baterferingwith
other fraud reviewsT o find that the DOJ holds no duty to keRACfrom interfering in aqui
tam suit in whichthe Government declines to intervene, when such a suit will involve g
expense to the relator, would be counter to the very purpose of theSEERledsqe342 F.3d at
648 (quoting S. Rep. 9¥M5at 2324, 1986 US.C.C.A.N.at 528889) (“Congressnade it clear
that its‘overall intent in amendinfg 3730] jwag to encourage more private enforcement sujts.
This reasoning is directly in line with the Ninth Circuit's reasonmBarajas “[t] he use

of the term‘alternate remedymakes clear that the government must choose one remedy 0

other; it cannot choose bath258 F.3dat 1010. The Statement of Work makes clear that the

is

reat

r the

Government does not want overlap in investigations and overpayment recovery. Therefore|, the

contracts do not contemplate a time when the RAC is recovering proceeds toataee conduct

in arother fraud invetsgation or cause of actiolike Guardiola’squi tamsuit2 This isa logical

3 See als®ledsoe 342 F.3d at 648 (quoting S. R&9-345, at 27, 1986 USCCAN at 5292) (“Specifically

the Senate Report made clear that ‘[w]hile the Government will have tbetapipy to elect its remedy, it

will not have an opportunity for due recovery on the same claim or claims. Inaihds, the Governent

must elect to pursue the false claims action either judicially or adratinislly and if the Government
8
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conclusion— the Government had intervened, it too would not want to have spent time
taxpayer resources investigating the claims only to find that the RAC had alreadgreecthe
funds. To find that a relator is not entitled to the same protecticagam, directly contrary to the
plain purpose of the FCA.

The Government further argues that section 1395ddd(lof(7Ihe Medicare Integrity
Program provides that the RAC audits do not impede an FCA suit. The statute providg
recovery of an overpayment fian] individual or entity by a recovery audit contractor under th
subsection shall not be construed to prohibit the Secretary or the Attorney General
investigatng and prosecuting, if appropriate, allegations of fraud or abuse arising from
overpayment.” 42 U.S.C8 1395ddd(h)(7). A plain reading of ithstatute provides that the]
Government is not precluded from investigating or filing suit against a provider Ra€Cehas
recovered overpayment from #fter recovering payment, the Government determines there
be fraud. Nothing in this statute canrbad to say that RAC recovery of overpayment made wh
a simultaneougqui tamsuit is pending in which the Government declined to intervepieeduded
as amalternate remedy.

Here, Guardiola filed her suit in June 2012, anthid-September 2013, tH@overnment
declined to intervene. After declining to intervene, the record provides that the Gewneéchich
not suppresthe RAC’sclaim reviewof the covered conduct of Guardiolajsi tamsuit, and it
did not provide a stoemvork orderor litigationrhold to the RACuntil 2017. The record further
provides that from late September 2013 until February 2014, the RAC continued se
document requests to Renown. The court finds these new document requests, whi
Government failed to suppress when it had the authority and ability to do so, conatutsdit
of the claim after the Government had declined to intervene iquhteamsuit. Therefore, the
“pre-existence” requirement is met.

Next,in determining whether recovery by a RAC could constitute an alternate remedy

court looks again to the Ninth Circuit’s reasonin@arajas The Ninth Circuit explained:

declines to intervene in a qui tam action, it is estopped from pursing [sidrtteectaim administratively,
or in a separate judicial action.™).
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The language o 3730(c)(5) places no restrictions on the alternate remdukes t
government might pursue. It specifies broadly that the government may pursue
“any alternative remedy available to [it]” (emphasis added). The term “any” is
generally used to indicate lack of restrictions or limitations on the term modified
See Hertzbey v. Dignity Partners, In¢.191 F.3d 1076, @0 (9th Cir. 1999)
(“According to Webster'd'hird New Int'| Dictionary(3d ed. 1986), ‘any’ means
‘one, no matter what one’; ‘ALL’; ‘one or more discriminately from all thosa of
kind.” This broad meaning of ‘any’ has been recognized by this circuit.” (citations
omitted)); Turner v. McMahon830 F2d 1003, 1007 (9th Cir. 1987) (“[U]se of the
adjective ‘any’ indicates that Congress intended that overpayments must be
recouped without restriction.”).

Barajas 258F.3d at 101aL1. The Ninth Circuit's broad reading of the stattitereforesupports
a finding that RAC and/ or MAC recoveriean constitute an “alternate remedyider the FCA.

The Governmenhextargues that to be an alternate remedy, the effect of the alten
remedymust beto “discontinue, and thereby precludliee relator'squi tamsuit” ECF No. 235 at
14. As the Ninth Circuit noted iBBarajas “[i]f the government chooses not to intervene in t
relator’s action, but, instead chooses to pursue ‘any alternate rertredyelator has a right to
recover a share of the proceeds of the ‘alternate remedy’ to the same degree thia¢ hewads
have ber entitledto a share of the proceeds arf FCA action.” 258 F.3cht 1010 (emphasis
added). The parties’ stipulation read8ut for being recovered by the United States as RA
Recoveries or MAC Recoveries, these amounts would have been recoverable ad Conduct
as part of the Settlement AgreemérECF No. 281 § 6 (emphasis added). This stipulati
therefore provides that had the Government not conducted the RAC and MAC reco\
Guardiolawould have been entitldd a 29 percent share of those geds in her FCAyui tam
action. The stipulation language is exadthe situation the alternate remedy provision wa
designed to proteetgainstwhen a relator would have recovered a share of the proceedgyin hg
tamaction but for the Government proceeding in a different manner without her, and not sh
those proceed$ee Barajas258 F.3d at 1012 (“It would be inconsistent not only with the plg
meaning of the broad language employed in the statute, but also with the purpose of the sta
allow the government to obtain from a qui tam defendant a remedy that could have been ol
in an alreadyfiled FCA action, and then to argue that the proceeds of that remedy need r
shared with the whistleblower t@use the remedy was not an ‘alternate remedy’ within
meaning of the FCA.”).
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The Government argues that to be an alternate remedy, the alternative reusttivaly
precluded Guardiola from all recovery. The caligagrees-that is not the law of th Circuit.
First, the Ninth Circuit's opinion irBarajas the Circuit's most precedential case on FC
“alternate remedy” claimsjoes not support this reasonitf@ge id.While in Barajasthe relator
was ultimately prohibited from pursuing itpii tam suit due to the Government recoverin
alternatively, the Court nevieldthat preclusion is a base requirement to recover on an alterng
remedy theoryld. at 101213. Second, ie Ninth Circuits opinion inUnited States v. Van Dyck
does not lendupprtto this reasoning. 866 F.3d 1130 (9th Cir. 20¥an Dyckstarts at a different
procedural posture thathis action—there, the Court was deciding whether a relator col
intervene in a criminal proceeding amdlid not even reach the conclusion ofettrer a criminal
forfeiture constituted an alternate remedy under the stdtutat 1135.Additionally, simply
because the Court found that “conclusion of the criminal forfeiture action does not pre
Relators from going forward with the qui tam action and receiving a portion of the prddbatls
does nbt mean that total preclusion is required to constitute an alternate rertedhird, the
Government cites to the Eah Circuit’s opinion inUnited States ex rel. IGorte v. Wagnerin
support ofthis reasoningl185 F.3d 188 (4th Cir. 1999). Likéan Dyke LaCorte starts from a
different procedural posturethere, the Court was deciding whether a relator from a guictam
suit could intervene in a different relatogsii tamsuit. 1d. at 190.Because this is expressly
prohibited under the FCA, the wodlle intervenors argued that the nqu tamsuit was an
“alternate remedy.1d. at 191. The Government cites to one portion of the Court’s opinion
which the Courtdiscusses its alternative reasoning if it were to believe that the FCA per
intervention:*Section 3730(c)(5) assumes that the original qui tam action did not contiduat”
192. TheLaCorteCourt cites to no authority for this reasoning, and therefore, the court respec
disagrees-the alternative remedy provision does not presume thatjuhéam suit does not
proceed, it simply provides that if the Government does not intervene and proceeds W

alternative remedy, the relator is entitledatportion of the proceeds recovefed.

4 Additional cases cited by the Governmentthis pointare not mandatory authority and the court find
further discussion unnecessary.
11
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Finally, in considering whether the RAC and/ or MAC proceeds constitute an éaer
remedy” under the FCA, the court considers whether Guardiola has establishbérthaixists
“overlap betweerthe conduct alleged ifher] qui tam suit and theconduct on which the
Government recovered with the RASee Bledsqe342 F.3dat 650-51.Again, the court looks to
the parties’ stipulationwhich provides the necessary findingBut for being recovered by the
United States as RAC Recoveries or MAC Recdege these amounts would have besq
recoverable as Covered Conduct as part of the Settlement Agréda@nhiNo. 2817 6. The court
finds that because Guardiola would have been able to recover the proceeds recoverBéBy t
ascovered condudh herqui tamsuit, there is sufficient overlap between the two that Guardi
is entitled to recover.

The court finds that this conclusion is properlyim@ with the purpose of the FCAs the
Sixth Circuit noted irBledsoe Congress “emphasized lislief that ‘[ijn the face of sophisticated
and widespread fraud . . . only a coordinated effort of both the Government and the citizen
decrease this wave of defrauding public fundBl&dsoe 342 F.3d at 648 (quoting S.Rep-345
at 2324, 1986 U.S.C.C.A.N. at 5280)). Qui tamsuits are costly, and if the government declin
to intervene, the relator takes all the risk and bears all the costs in pursuing.thevsuwild be
inconsistent with the plain meaning of the broad language of the &-@lotv the Government to
obtain recovery from the RAC and/ BYAC processes that would have been recoverable in
qui tamaction, and then exclude the relator from those procéesdlsuld also hinder the purposg
of the FCA—relators will be less likelyo engage in costlgui tamsuits if, after years of litigation,
they find out their claims have already been recovered by a RAC ordwdtbat theyare unable
to recover The Government declined to intervene but continued pursuing the same claims \
administrative RAC procedure. This is exactly what the “alternative remedyispn was
designedo prohibit Therefore, Bcause Guardiola would have been entitldtetwelator’'s share
of the proceeds recovered by the RAC and MAC indquetamaction, the court find&uardiola
is due her relator’s share of #sgecovered proceeds an alternate remedy
I
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CONCLUSION
IT IS THEREFORE ORDERED th&eciliaGuardiola’smotionto award her a share of

proceeds recovered administratively and separately by the United States froomRECF No.

231) is GRANTED. Guardiola is herebgWARDED $1,021,448.52, which represents a 29%

share 0§3,522,236.27, as stipulated to by the parties.

within 30 DAYS of the date of this Order informing the court of any further issues, or foreseg

issues that may be raised this case. Ithere arenone appearing, the parties should provide t

IT IS FURTHER ORDERELthat the parties are to file ®DINT STATUS REPORT

court with good cause why this case should not be closed.

IT IS SO ORDERED.
DATED this 4th day ofMarch 2020. -

LAR . HICKS
UNITED STATES DISTRICT JUDGE
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