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i
i
I 1 Amy F. Sorenson Esq. 'i 2495 *---- - FI2Dj Nevada Bar No. Rscss.p---r- E#TERED . -----j
..- - c 2 Aaron D. Ford, Esq. 

o,a .....m .. sago cyj Nevada Bar No. 7704 wwu#sEt/p&fpa on Rrccqa
j 3 Justin R. Cochran, Esq. .
' Nevada Bar No. I ! 939E 4 sxEl-l- & wILMER L.u.p. AU5 - 5 2212
I '3883 Howard Hughes Parkway, Suite l l 00
: . )
j 5 Las Vegas, NV 89 1 69 ctEqg rs psa jcy 

cctay .j Telephone: (702) 784-5200 
qw Dlsm/crcg Nwxu

6 Facsimile: (702) 784-5252 enI 
ngpjsyasorensona swlaw.comi

! 7 aford@swlaw.com
: icochrana swlàw.com .4 :

8I A
ttorneysfor Defendants The Bank ofNew Yorki 

9 Mellon and wells Fargo Bank, N.A., sued here as
' America 's Servicing Company! 

10i
! '! 1 1 IN THE UNITED STATES DISTRICT COURT
! !i 

j 12 DISTRICT OF NEVADA
d z a! .i 

(z t- 13! vx
:.a 2 7

I !17@ 14 JERRY L, KELL, an individual,Vjz ù2i 
I cAsExo. a,lwcv-ooaos-ulu-l-vpc! cz î ttq ,s ptaintz .

I = s: sj
j X JQ 

:! 16 vs.I X 
jl j 

17 FIRST HORIZON HOME LOAN! 
: coltpoltArrloN, a Kansas Comoration; et Jolx,r cAsE M ANAGEM ENT REPORT

1 8 al .,I D
efendants. ' .i 

19I
I
i 20
I
r ') 1 Pursuant to Minutes ofthe Court Gled on July 12, 201 2; the parties submit the following
j ''- ''' . '
i 22 joint case management report.! 

.

! ' 1 statement orthe Nature of the case
i 23 .
j ' .On July 22, 2004, Plaintiff borrowed $2 l 6,000.00 from, and executed a Deed of Trust 'I 24
: co ('çlrirst Horizon'') to purchase a! 25 and promissory Note in ravor of, First Horizon Home Loan rp.
j '
' 

26 home located at 222 Poppy Hills Drive, Fernley, Nevada 89408, APN 020-642-34 (theI
I -'pronertv-')

. plaintiffdefaulted on the promissory xote and oeed of Trust and, as of August 7,j 27

I 2009 was at least $9
-580.45 in arrears. on Irebruary 23, 2005, Irirst Horizon transtkrred theE 28 -

j '
j ' . .
j '
I 154 80653
i
! .
i .
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i
i l Promissory Note and Deed of Trust to M ortgage Elcctronic Registration Systems, Inc.

 vt ,,
! 2 , ( MERS ). Well Fargo Bank, N.A., doing business as Amirica's Servicing Company (ttASC''),
! . 3 became the mortgage servicer on January 1 , 2006. Neither ASC. nor The Bant of New York
 .' 4 Mellon (stBank of New York'') originated Plaintifps loan. MERS then assigned all beneficial
i

 5 interest under the Promissory Note and Deed of Trust to Bank of New York on October 23,

i 6 2009. ' '

 7 On M ay 14, 201 0, National Default Servicing Comoration recorded the operative Notice

8 of Trustee's Sale. The Notice advised that a sale was scheduled for June l l , 201 0 at l l :00 a.m .

9 at the County Courthouse in Yerington, Nevada. Aûer oral postponements, the trustee's sale,
i
 ' 1 0 took place on August 20, 20 10 and Bank of New York purchased the Property via credit bid for
 '

1 1 $136,000.00. .i 
j 
- d r, on ' r! 12 plaintiff filed a complaint in Third Judicial District court of the state of Neva a, y

 b @1 ing fraud
, conspiracy and racketeiring claims related to the n vz 13 county, on June 1 1, 2010, alleg

r . = ! Z! ' .
 y u!r: 14 runding of the loan and the non-judicial foreclosure sale. ASC rnoved to dismiss the complaint,li 

xI o uojI ''gtè ! 5 which tbe state court partially granted in an order dated March I 7, 201 1 . The order dismisseà
 = .5 il.'a a) r .zl 

rz-)
? :5 16 the following claims: Violation of Fair Debt Collection Practices, Unfair and Deceptive Trade

i ;
' j . 17 practices, unfair Lending practices, areach oflroreclosure procedures pursuant to xRs 107.080

 18 et secl., Uniust Enrichment, wronaful Foreclosure, and Quiet Title.
 ' 19 Plaintiffwas given Ieave to amend the complaint; he did so on April 16, 201 1 and again

' 20 on Januae 19, 2012. The only claims remaining in the operativ' e 'ràird Amended complaint

 21 (tlae 'tTAc'') are for 1) Fraud in the Inducement and Fraud through omissioà and 2) violation of

j '22 the Covenant of Good Faith and Fair Dealing. Plaintiff also requests injunctive and declaratoryI

 23 relief.
I .
 24 on May 4- 2012 Lps and t-sl (together, ''LsI',) sled a Motion to oismiss plaintifrs .
 'l 25 Third Amended Complaint for Failure to State a Claim with the Third Judicial District Court of
1
' $t i '' On June 6, 20l 2, Bank of New York Gled a Petition for Removal26 Lyon County (. LSI Mot on ). 

.

 27 tEcp. xo. .1.) on June 13, 2012, aank of New York tiled an Answer to the Third Amended
 . '28 Complaint (ECF No. 2.) On June 18, 2012, ASC and Bank of New York Gled a Motiop for
 .

i .
 ' .

. - 2-
 '15480653
 '

: . .
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I . .
l 1 Summal'y Judgment to the TAC

. (CEMSJ'') (ECF No. l 0.)
 .2 On July 1 5

, 20 1 2, Plaintiff riled a response to the M SJ, acknowledging that his claims 
.

 '
 3 should be dismissed, but nonetheless arguing that the requests for injunctive and declaratory
p .
i 4 relief should be granted because Defendants allegedly did not have authority to foreclose.r 

.

i 5 Defendants argue otherwise and contend that this case should be dismissed because, in view of

 '6 his acknowledgement and for the reasons stated in the MSJ
, 
there exists no genuine issue oti

 7 material fact to support the guod raith and f-air dealing claim or rrau'd in the inducement and
 .
i 8 though omission claim . 

' 
' 

.

!
i 9 2. rrincipal Factual and Leeal oisputes in the c-ase
i .
 I 0 Discovery was completed between ASC, LSI, and Plaintiff on M ay I 8, 2012. Plaintiff

 l 1 contends that the oefkndants do not have tlae requisite authority to foreclose. Based upon the
 ! 

12 written discovery and plaintifrs deposition, Bank of New York and ASC filed a motion for r!
I k; :I 1 I 3 

summary judgment, contending that there are no genuine issues of material fact concerning then tz
I :.x r4!i '! 14 remaining causes or action

, In sling its M otion to Dism iss, Lsl also agrees that there are no Vrjz (2
 œ uîizp gf 1 5 Iegal 'or factual issues in dispute. = 5 2 D;

œ) Jr 
;:1 :5 36 3. Jurisdictional Basis for the case , 

'

 X th
 X f itizenship and satisfies the amountI j 1 7 This case is in federal court based upon diversity o c

1 ' s c j 1 332. 

'

I I 8 in controversy requirement under 28 U. . .
i .
 19 4. service of Parties
 .
 20 The remaining parties to this Action are the sole parties which Plpintiffseeks relief from.
 '
 2 l 5. Additional Parties

22 The Parties do not anticipate the addition of any additional parties or amended pleadings.i
!
I 23 6. Pendlne Motions . 

.

 . 24 On June I8, 2012, Bank of New York and ASC Gled a Qotion for Summal'y Judgment,
 '
 25 with the remaining claim s being fraud in the inducement and through om ission and for breach of
!
i 26 the covcnant of good faith and fair dealing. The LSI Motion and Motion for Attomey's Fees is
i 27 also pending before the Court. Defendants contend that Plaintiff does not have a valid claim
 .
 28 against them

, 

'

 .3- '
15480653! .

I .
I
I
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 .
I
I 7 Pendinz M otians That M av Affect the Parties' Abilities to Comply W itb a 1 - . .

 2 ' Case M anazem ent Order

I 3 If the Court grants one or more of the Motions, then one or more of the Parties will not be
 ' .
 ' ,4 a party to this Action

, Notwithstanding, there are no other M otions that would affect the Parties

j 5 ability to comply with a case management order,

 g 8. Related Cases
 ''.' .
 The Parties are not aware of any related cases pending before any other.court.7
I
 . k. piscovea 8
 AII remaining parties have submitted initial disclosures. The Defendants have servedi 9
i interrogatories and requests for production on Plaintiff and ASC took Plaintiff's deposition. The 10

 . j j discovery deadline expired on M ay 1 8, 20l 2. No additional disèovery is needed by the Padies,

I !
! - I z nor is it requested.
! ! t @ 

1() Issues Related to the oisclosure or oiscoker'y' orElectronicallv stored . kb 13 -u z
 :x 14!! ! j4 Information .
 uojz . . cd R !t@ j j The Parties are not aware of any particular issues related to the disclosure of discovery of

= 1!4 cz ' 
. . xy . '''''m : ; , z E s I i n th i s m atte r . '

i :r) ;3 lU 
î 11 Issues Related to claims orprivileae or w ork rroduct 1 7 - .

. i .
 I q The Parties have agreed to safeguard and protect confidential information from disclosure
j * '''' '

1 9 to third-parties. Embodying this agreement, the state court entered an order on April 30, 20I 2

 20 concerning the production of confidential information. The Parties agrce to abide by the
I
i z I stipulation filed on April 20, 2012 and the Order entered by the court on April 30, 2012 and will

 .return aII contidential dbcuments to the producer upon the culmination of this matter.22

l 12 Proposed Dates if Court has not Approved a Discoverv Plan
 23 '
 24 As the Parties have already conducted discovery? the Parties agree that no additional

I discovery is needed. Accordingly, if the Court decides in ruling on' the Mition for SummaryI 25

 2.6 Judgment and Lsl's Motion that one or both should be denied, then a pre-trial order should be . . , 
'

i Gled one month aûer the decision of the Court. ' '
i 27
 .
 28
i
! -4- v '
 1j4::65:

I
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i
I
i 1 13. Jurv Trial oemand
1

2 Neither party requested a jury trial,

3 14. Estimated Time for Trial .

! . '
'
! 4 The Parties estimate the lenjth of trial to be between two (2) and three (3) days.
i 5 15. Settlement Prospects .

I
I
I 6 At this moment, the parties agree that settlement prospects are low given the motions

7 before the Court.1 '
E th
! 8 Dated tllis 26* day of July

, 20 I 2 Dated this 26 day of July, 201 2
I '
I 9 sxEj

.u & w ILM ER L.L.p,! 
.

i 10 .
! ' By: v's/Rick zcw/on. 

Esq. By: /s/lustin R. cochran. Esq.
l Rick Ieasvton, Esq. Amy F. Sorenson, Esq.l I 

.

I Aaron D. Ford, Esq.
! ! 1460 Highway 95A North, Suite I

. Justin R. cochran, Esq,
p 12 Fernley, Nv 89408 3883 uoward Huahes Parkway Suite 1 100

' t :! Las vegas, Neva-da 89169t I 3 
ptainttg: r: AttorneyforI 

..>= lysh l ,1 ' Attornevs for Defendants The Bank ofNew
1 > j 5 il-! ' -* York -Mel -lon an -d Wells Fargo Bank -N.A.,

'z ki suedhere as America 's servicing éompanyltj 1 5 
. j-yujy, ztjjz .= 58 - oated this 26 day oj 

.I œ' I;:1 
x! 16 .l CZJ @ By: /s/Nell Ackerman. Esq.

I r j,/ Neil Ackerman, Esq.
-t 2688 S. Rainbow Blvd., Suite #D .

1 l 8 Las Vegas, NV 89146 .
1 T Is SO D! 

1 o Attorneyfor Defendant L S1 Tltle Agency, - 'i 
- - lnc., and LPS Title Company - NV ' '

; ' s MAGISTRA'I'E GE20 
. . .I

I

I 21 oAvso: >.-''I 
.

I 22

1 23

24I
1
! 25

i 26
i .
j '

27( .

r 28
i

j '. - 5. qi

l
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 l CERTIFICATE OF SERVICE

2 1, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

; 3 (1 8) years, and I am not a party to, nor interested in, this action. On this date, I caused to be
j '
i 4 served a true and correct copy of the foregoing JOINT CASE M ANAGEM ENT REPORT by ,

 .
 5 the method indicated: '

 s U. S. Mail
 '''''' .
: 7 U .s. certised M ail
1 .
I 8 Facsimile Transmission . '
:
 .
 9 Federal Express .

 I 0 XX Electronic Service via CM/ECF
 .

I l and addressed to the following:i

i ! .
 j 12 Rick Lawton, Esq.
 z ë! Law orsce of Rick Lawton, Esq. Pc .
 n i 13 1460 Highway 95A North, suite i ' .b 

. = !1 ! Iurnley xv 89408
 V z!1: 14 lawtonrickpearthlink

.net . .
I ! ;TI cz î ltq j 5 Attorneyfo' Kell .
I . = 5ï s .j 

.I œ' I;:: 
Aj 16 xeil Ackerman, Esq. X 
t 2688 s. Rainbow Blvd., suitç #D . . ' 

I-as vegas. xv 89146 .I 1 7 . D
efendant LsI Tl/le Agency, lnc,,t Attorneyfor 

d zz's' ntle company - N v '18 an
I
l

19i
l
! 20 ' '
 th 'DATED this 26 ay of July 2012

. 7 l
 ''''''.
 ' . . 22 h/M aricrls -d/senza-p-////arn.ç
: An employee of Snell & W ilmer L.L.P. -
. 23 .
I '
I 24 '
 .
 25
 '
 .26

:
27

!
' 28

 .6. '
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