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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

KEVIN PHILLIPS,

Plaintiff, 3:12-cv-00344RCIWGC

VS.

ORDER
C.R. BARD, INC. et al,

Defendang.
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This case arises out of an allegedly defective surgically implanted medical.device
Pending before the Court is a Motion fummaryJudgment (ECF No. 167) and four Motions
in Limine (ECF Nos161, 164, 168, 171). For the reasons given herein, the Gmiesdthe
motions in limine and grants the motion for summary judgment in part.

. FACTS AND PROCEDURAL HISTORY

Theinferior vena cavd‘lVC”) is a vein thd returns blood to the heart frothe lower
body. (Compl. § 15, ECF No. 1l An IVC filter is a medical deviceesiding in the IVGhat
catches blood clots or “thrombi” that travel from the lower portions of the body totverteart
and lungs, where they can cause serious injury or déati§{(14-1%. IVC filters have beeon

the market since the 196Qkl. 1 13, 18).The first IVC filters weré permaneritfilters, i.e.,
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designed to remain in the patient for the patient’s lite.9(18). In2003,manufacturerbegan
producing “optional’or “retrievablé IVC filters that can be removed frompatient once the
risk of a blood clot has subsidettl.j. At issue in the present case is the Recovery Filter Sys
(“RFS”). Defendants C.R. Bard, Inc. and Bard Peripheral Vascular, Inc. BadRs
subsidiary) “designed, set specificatig¢fts], manufactured, prepared, compounded, assemf
processed, marketed, distributed, and sold the Recovery Filter System and G&yEiter
(“G2FS”) to be implanted in patients . . . [t1(11 3-4). AlthoughPlaintiff makes general
allegations concerning the 63, as well as the RFS, he alleges only having had a defBé¢iye
implanted in him. $ee id{ 49-51).

Due to manufacturing and design defects, the RFS has a high fracture aricbmigta
as compared to other IVC filterand these defects can cause serious injury or dSaih.id.
1125-30). Defendants féed to conduct clinical testinguchas animal studiesn the RFS, and
even after they became aware of large numbers of adverse event reports (“AERig&ith
care providerseporting serious injury or death due to the migration of the entire device or
fractured pieces of the devidbeyfailed to recalthe RFS or even warn those who had been
implanted withone, although they withdrew the RFS frtime market(See idf{ 3135, 4343
Plaintiff makes similar allegations concerning the G2FS, but again, he dodiegetaving
been mplanted with a G2FSSge id | 36-42).

Plaintiff was implanted witlbefendants’ RFS on August 4, 2008l (149-50. The
RFS subsequently failed and migrated to Plaintiff's heart, perforating &isdred causing

severe and lifehreatening complicationgquiring emergency opdmeart surgery on April 30,
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2010, and resulting in various economic and aconomic damagegd. 1 51). Plaintiff sued
Defendants in state court for: ([d¢gligence(2) strict products liability—failure to warn; (3)
strict products liability—design defects; (4) strict products liab#tynanufacturing defects; (5)
breach of the implied warranty of merchantability; jépligent misrepresentatioand (7)
violation of the Deceptive Trade Practices Act (“DTPANevadaRevised Statutes
88 598.0915(5), (15), 598.0923(2), and 598.0925(1)(a). Defendants removed, demanded
trial, and answered. Defendants have filed four motions in limine and a motion for summg
judgment. Although Defendants st#tereinthat they request summary judgment against all
claims, they have made no arguments against thetbeslaim for violations of th®©TPA.
. LEGAL STANDARDS

A. Motionsin Limine

A motion in limine is a procedural device to obtain an early and preliminaryg rotirthe
admissibility of evidenceBlack’s Law Dictionary defines it as “[a] pretrial request that certa
inadmissible evidence not be referred to or offered at trialicalyp, a party makes this motion
when it believes that mere mention of the evidence during trial would be highly praijaahidi
could not be remedied by an instruction to disregard.” Black’s Law Dictionary 1171 (10th ¢
2014). Although the Federal Rules of Evidence do not explicitly authorize a motionrig,lim
the Supreme Court has held that trial judges are authorized to rule on motionsenplirsuant

to their authority to manage trialSee Luce v. United Staj&69 U.S. 38, 41 n.4 (1984) (ciy

Fed. R. Evid. 103(c) (providing that trial should be conducted so as to “prevent inadmissible

evidence from being suggested to the jury by any means”)).

30f20

ajury

iIry

n

d.




Judges have broad discretion when ruling on motions in lirSiee Jenkins v. Chrysler
Motors Corp, 316 F.3d 663, 664 (7th Cir. 2002). However, a motion in limine should not b
used to resolve factual disputes or weigh evideBee.C&E Servs., Inc., v. Ashland, Jr&39 F.
Supp. 2d 316, 323 (D.D.C. 2008). To exclude evidence on a motion in litheevidence

must be inadmissible on all potential groundsg, Ind. Ins. Co. v. Gen. Elec. C&26 F. Supp.

e

2d 844, 846 (N.D. Ohio 2004). “Unless evidence meets this high standard, evidentiary rulings

should be deferred until trial so that questions of foundation, relevancy and potentiacprejudi

may be resolved in proper contexttawthorne Partners v. AT&T Tech., In831 F. Supp.

1398, 1400 (N.D. lll. 1993). This is because although rulings on motions in limine may saye

“time, costs, effort angreparation, a court is almost always better situated during the actug
to assess the value and utility of evidend#ilkins v. Kmart Corp.487 F. Supp. 2d 1216, 1219
(D. Kan. 2007).

In limine rulings are preliminary and therefore “are not binding on the tidglg [who]
may always change his mind during the course of a tdilér v. United State$29 U.S. 753,
758 n.3 (2000)accord Luce469 U.S. at 41 (noting that in limine rulings are always subject
change, especially if the evidencdalds in an unanticipated manner). “Denial of a motion ir
limine does not necessarily mean that all evidence contemplated by the motion ditlitiech
to trial. Denial merely means that without the context of trial, the court is unabletmae
whether the evidence in question should be excluded.”’Ins. Co. 326 F. Supp. 2d at 846.
i

I
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B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter leéthvR.
Civ. P. 56(a). Material facts are those which may affect the outcothe oaseSee Anderson
v. Liberty Lobby, In¢c.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine

there is sufficient evidence for a reasonable jury to return a verdiciefoothmoving partySee

nuine

id. A principal purpose of summary judgment is “to isolate and dispose of factually unsdpporte

claims.” Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). In determining summary
judgment, a court uses a burdgnifting scheme:

When the party moving for summary judgment would beabthrden of proof at

trial, it must come forward with evidence which would entitle it to a directed

verdict if the evidence went uncontroverted at trial. In such a case, the moving

party has the initial burden of establishing the absence of a genuinefidage

on each issue material to its case.
C.A.R. Transp. Brokerage Co. v. Darden Rests., 718 F.3d 474, 480 (9th Cir. 2000) (citatio
and internal quotation marks omitted). In contrast, when the nonmoving party bears the b
of proving the claim or defense, the moving party can meet its burden in two Walyg: (
presenting evidence to negate an essential element of the nonmoving pagtyts ¢2sby
demonstrating that the nonmoving party failed to make a showing sufficientbiststm
element essential to that party’s case on which that party will bear thenlninoleof at trial.
See Celotex Corpd77 U.S. at 3234. If the moving party fails to meet its initial burden,

summary judgment must be denied and the court need not consider the nonmoving party’

evidenceSee Adickes v. S.H. Kress & C808 U.S. 144, 159-60 (1970).
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If the moving party meets its initial burden, the burden then shifts to the opposing party

to establish a genuine issue of material f8ee Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the oppasing

party need not establish a material issue of fact conclusively in its favsrsulificient that “the
claimed factual dispute be sk to require a jury or judge to resolve the parties’ differing

versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors As309 F.2d

626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary judgment

by relying solely on conclusory allegations unsupported by faees.Taylor v. LisB880 F.2d
1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertions and
allegations of the pleadings and set forth specific facts by producingetembjevidence that
shows a genuine issue for trideeFed. R. Civ. P. 56(el;elotex Corp.477 U.S. at 324.

At the summary judgment stage, a court’s function is not to weigh the eviaetce
determine the truth, but to determine whether there is @rmgeissue for trialSee AndersqQ 77
U.S. at 249. The evidence of the nonmovant is “to be believed, and all justifiable inferenc
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
1. ANALYSIS

A. Motionsin Limine

1. Motions Nos. 161 and 164

Defendants in @th of these motions ask the Court to exclude the opinions of Dr. Suz

Parisian.In Motion No. 161, they ask the Court to exclude her opinions because she shou
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be permitted to testify as an expert unBaubert v. Merrell Dow Pharmaceuticals, In6Q9
U.S. 579 (1993). The relevant standard is not found iD¢ubertline of caseshowever, but in
the latest version of Evidence Rule 702, whielssupersedethosecasesinterpretatios of the
original 1975 version of the rul&eeDavid E. Bernstein]he Misbegotten Judici&esistancéo
theDaubertRevolution 89 Notre Dame L. &v. 27, 28, 49-50 (2013). The standard fa th
admission of expetestimonyis therefore:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied thenpiples and methods to the facts
of the case.

Fed. R. Evid. 702 (2000). Under the rule, the Court mustfiatthat the witness ian expert
which meanghat he possessepecializedknowledgethat will aid the juorsin assessingome
particularized type oévidencebeyond the jurors’ own lay understanding, Fed. R. Evid. 702(
and that hior hertestimony ighe product of reliable principles and methoglgably applied to
sufficient facts or da of the caseFed. R. Evid. 702(b)d). A court may not simply determine
that the witness is an expert and then take the witness’s wotti¢heliability requirements

have ben met.
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As Defendants notd)r. Parisiarhas no expertise ngineeringpr metallurgy has never
designed or tested an IVC filter, has never treated any patient with amtdfCaind has not
treated any patient at all since tt#80s. In response, Plaintiff argues that Dr. Parisian is a
former FDA employee in the division overseeing medical devités. Court finds thabr.
Parisians an experin therelevant FDA regulationsnd perhaps imedical deviceesting but
not in medical device desigtself. Defendantsilso argue that Dr. Parisian often gives rambli
argumentative answers to questions, and that she serves more as a professessaiwvo
gives plaintiffs’ closing arguments from the stand than as an experswitisdo industry
standards of careThe Court,of course, will not permit that kind of testimqgriyut thatis not
relevant to her qualifications as an expavtanyexpert witnesses are professional withesses.
That is the nature of the expert witness systém to being an advocate for one side or the o
Defendantsnayimpeach Dr. Parisiaas to her bias, but that is atter separat&éom her
gualificationsas an expert The Court disagrees that Dr. Parisian’s conclusion®esi@ndants
violatedthis or that regulation amouttt legal conclusins on ultimate issues. Defendants are
not charged in the present case with violations of any regulations. allegedviolations of
regulations are merely relevant to whether they satifiedtandaraf care. Violation of a
regulation can in some cases resuk iimding ofnegligence per seAt a minimum,it is
relevant to the issue of negligence, and experts may testify as to ingtasigrdsIn this case,
it appears that DParisian will testify as t&DA regulations for testing based oerlparticular
experience in this areand whether Defendants violated them with respect tméuical

devices at issue
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Defendants alsargue that Dr. Parisismmethodsare unreliable Defendants note that
Dr. Parisiaris report does naxplainher methods, and that her answer at her deposition wa
“vague and generic.Theexcept included in the motion indeed gives theuB@oncern. The
answer isndeed vague and confusinBut at the time DrParisiangave that answer, she was
expecting to testify as an expert not only on FDA regulations, but presumably gn aegi
testing, as well As the urt has noted,tiis notlikely to admit her as to desigand this answer
makes it even more unlikelyAs tothe areain which the Court is likely to admit Dr. Parisian,
i.e., governmental regulations and perhyesappropriateness of testing as to a given denice
detailed scietifi c methods would be expectetihe Gurt will permit her to expin her methodg
of comparing Defendaritactions to FDA regulations and industry testing standardsal. The
Court will not exclude 2 Parisiarat this time. Defendants may inquire of Dr. Parisian at tria
at which time the @urt will make its final ruling Based on what the Court has seen thus far
is likely to admit Dr.Parisianas an expert on FDA regulatiogenerally industry standards for
medical device testinggnd whether Defendants compliedh thosewith respecta the relevant
medical devicesbut the Couris likely not to permit her to testify as an expert as to proper
design of the devicigself or causatdn of injuries.

In Motion No. 164, Defendantsskthe Court to excludBr. Parisian’destimony
altogether for violations of the Court’'s March 29, 2013 order. Specifically, Defésndomplain
thatDr. Parisiarrelied in part orthe “Lehman Report,” a report produced by Defendants’
consultant Dr. John Lehmahat wasaccidentally disclosed to Plaintiéf’counsel in a previous

lawsuit. In a March 29, 2013 orddylagistrateJudge Cobb ruled that thehman report was
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privileged as work productDefendants are correct thdagistrateJudge Cobb, after lengthy
hearings and in a lengthy, thorough order, ruled that the Lehman Redalated
correspondencis protected work producgee Rillips v. CR. Bard, 290 F.R.D. 615, 645-GD.
Nev. 2013) (CobbMag. J). Plaintiff responds that Dr. Parisian has a cdpyh® Lehman
Report—because she is a defersgert inothercases where the report is not proteet@ahd in

the present case she has rebaty onthatdata in theeportthatis also availablérom non-

privileged sourcesPlaintiff argues that Dr. Parisiaan and will testify as to the opinions in he

own report in the Eesent case without referencetihe Lehman Report.

The Court denies the motiofRlaintiff is correct that disclosure of the Lehman Report
Dr. Parisian in cases where the report is not protected does not violate the Courils thide
case.lt is not disclosurén-andof-itself that would violate such an order but the unpermitted
of the informatia disclosed If it becomes clear at trial that Dr. Parisian is testifydaged a
informationthat shecannot have obtaindcom anywhere buthe Lehman Reportthe Court may
exclude any suctestimony.

2. Motion No. 168

Defendantsask the Court to exclude the opinions of Danizl Link, a radiologist.As
with Dr. Parisian,lie Gourt will wait until Dr. Link can be questioned at trial before making a
final determination to exclude his testimonihe Qourtis likely to excludeDr. Link’s potential
testimony as toMC filter designand labelling, as hedeedappears to haadmitted in his
deposition that he isimply not an expert inhose areasThe Qurt is not likely to exclude his

testimony as teausation. Dr. Link appears to &e expert inVC filter use, having implanted
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over 1500 of them himself, and lsetherefore likelyqualified to testify as tthecaus of
Plaintiff's IVC filter failure. His opinios are basedhter alia, ona review of medical and
imaging recordand the implanting physiciasatestimony.

3. Motion No. 171

Defendantsask the Court to exclude the opinions atNael Freeman, PD. Dr.
Freeman intends to tiffy that Defendantd VC filter was failing at a higher rate than those of
othercompaniesaandthat Defendantknew of this but took no action to corréict The Gourt,
again, will make no final determination here sulikely to accept Dr. Freemasexpert
testimony in this areat trial As Plaintiff notes in respond@r. Freeman has training in
biostatistics and analyzed adverse event date from two separate scomgesring Defendants’
devicés rate of failure with that of other simildevices

B. Motion for Summary Judgment

Plaintiff has brought the following claimét) negligence(2) strict products liability—
failure to warn; (3)trict prodicts liability—design defects; (4) strict products liabHiy
manufacturing defects; (Byeach of the implied warranty of merchantability; ri@gligent
misrepresentatigrand (7) violation of the Deceptive Trade Practices Act (“DTPN8§vada
Revised Statute§8§ 598.0915(5), (15), 598.0923(2), and 598.0925(1)(a). The ®dl address
the motion for summary judgment in tbeder that the motion itself addresses the claims.

1. Manufacturing and Design Defects- Claims 1, 3, and 4

Defendants argue that Plaintiff has offered no evidence of a manufaaudegign

defect in Plaintiffs IVC filter. Plaintiff responds that he may rely on the doctohees ipsa
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loquitor. The Gurt finds that a extendegassage fromllisonv. Merck & Co., InG.878 P.2d
948 (Nev. 1994js appropriate to explaithe viewpoint taken by the Nevada Supreme Court
the matter:

To establish liability under a strict tort liability theory, Thomas must
establish that his injury “was caused by a defect in the product, and that such
defect existed when the product left the hands of the defen&rutshone Coea
Cola Co. v. Dolinski82 Nev. 439, 443, 420 P.2d 855, 858 (196/)this case,
whether any defect in the vaceirthat might have caused Thonsadisabilities
was present “when the product left the hands of the defendant[s]” is not a matter
of controversy; so, if the Allisons can prove that Thomascephalitis “was
caused by a defect in the product,” then plaintiffs should be able to recover from
Merck.

We have already considered the meaning of the word “defect” in
connection with strict products liability.In Ginnis v. Mapes Hel Corp, we
adopted a definition of “defect” that is still useful anglagable to the case at
hand: “Although the definitions of the term “defect” in the context of products
liability law use varying language, all of them rest upon the common prémaise
those products are defective which are dangerous because they fail to perform in
the manner reasonably to be expected in light of thature and intended
function.” 86 Nev. 408, 413, 470 P.2d 135, 138 (1970) (quotingpnham v.
Vaughn & Bushnell Mfg. Cp42 Ill.2d 339, 247 N.E.2d 401, 403 (1969)Ik.
Thomas can establish that the vaccine caused him to suffer permanent brain
damage, then surely the vaccine failed to perform in the manner reasonably to be
expected “in light of [its] nature and intended functiohe nature and intended
function of this vaccine, of course, is to create an immunity to measles, mumps
and rubella without attendant blindness, deafness, mental retardation and
permanent brain damage.

Under the law of strict liability in this state, responsibility for injuries
caused by defective products is properly fixed wherever it will mosttefely
reduce the hazards tife and health inherein defective products that reach the
market. Although manufacturers are not insurers of their products, where injury
is caused by a defective product, responsibility is placed upon the manufacturer
and the distributor of the defective product rather than on the injured consumer.
See Stackiewicz v. Nissan Motor Corf00 Nev. 443, 44886 P.2d 925, 928
(1984); see also Nat Union Fire Ins. v. Pratt and Whitneyt07 Nev. 535, 815
P.2d 601 (1991).
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Id. at 767—-69footnotes omitted) In the present case, therefore, Plaintiff may prove a defect

the Allison opinion makes cle#nat theNevada Supremeddrt does not particularly care

In Stackiewiczwe allowed a strict liability case @o to the jury on the
plaintiff’s claim of an idiopathic steering defect in an automobile which the
plaintiff claimed was the cause of her injuriéd/e said inStackiewiczhat when
“‘machinery “malfunctions,” it obviously lacks fithess regardlesshefcause of
the malfunction” 1d. at 44849, 686 P.2d at 928 (quotihgndsay v. McDonell
Douglas Aircraft Corp.460 F.2d 631, 639 (8th Cir. 1972)n the case before us,
plaintiffs are claiming in effect that the vaccine “malfunctioned”; and, iiveeto
follow Stackiewicz then a vaccine which causes permanent brain damage
“obviously lacks fitness regardless tfe cause of the malfunction.”If the
vaccine is found by a factfinder to have caused Thomas to develop thendisabli
encephalitis, then Mertk ““sin” is the lack of fithess as evidenced by the
malfunction itself rathethan some specific daiction by the manufacturet.1d.

100 Nev. at 449, 686 P.2d at 928 (quotimgdsay 460 F.2d at 639).

Unless we are going to abandon lestgnding public policy grounds for
holding manufacturers and distributors of defective products responsible for
injuries caused by manufactured products that prove to be defective, Thomas must
be given an opportunity to prove that a malfunctioning vaccine caused his
injuries, just as we allowed Ms. Stackiewicz to try to prove that hetesjwere
caused by a defective steering mechanidihe public policy considerations that
support holding the defendants liable in this case (if plaintiffs can prove that the
vaccine caused his injuries) were put well by Professor Prosser in the awted |
review article, “The Fall of the Citadel”:

The public interest in human safety requires the maximum possible
protection for the user of the product, and those best able to afford it are
the suppliers of the chatteBy placing their goods upon the market, the
suppliers represent to the public that they are suitable and safe for use; and
by packaging, advertising and otherwise, they do everything they can to
induce thabelief. . . .

50 Minn. L. Rev. 791, 799 (1966).This concept of “public interest” is the
guiding principle of our present opinion.

If we are going to follonshoshone Coe&ola and Stackiewiczwe must

send this case back to the trial court. A vaccine that causes blindness and deafneg
is a defective product. Causation is a factor yet tddtermined by a factfinder.
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whether it is characterized as a manufacturing defect or a design-dbjeptoving that the
failure of thel VC filter caused his harmlust aghe Plaintiff inAllison could prove a defea a
vaccineby proving thait caused brain damage, i.that it“failed to perform in the manner
reasonably to be expectédlaintiff here wuld prove a defect by provirtbat thelVC filter
caused him harm thabuld only occur if it “failed to perform in the manner reasonably to be
expected As theAllison Court noted, irStackiewicit had ruled thatvhen machinery
malfunctions, it obviously lacks fitness, regardless of the cause of the malfurithie
alegations here are that theQ filter did not remain in place when blood clots engageakitt
was cledly intended and expected to dokat was its onlpurpose—but that itdid not properly
secure itself against thvedlls of the MC andthereforeslipped when blood clots engaged it,
ultimatelylodging inhis hearandcausingharm Thatis anallegation that the produfailed to
perform in the manner reasonably to be expected.

The Caurt therefore finds thatvhether there was a defactthe present cag@n design or
manufacturejeds on causationwhich Defendants have separately arguigst as the Nevada
Supreme Gurt ruled that the plaintiff in Allison andStackiewichad to be given an opportunit
to provethat a malfunctioning product caused their injuries, so must Plaintiff here.

2. Causation - All Claims

Defendants argue that Plaintiff has pd®d no evidence on causation. The Court
disagrees. There &sgenuingssue of material fact whether a defecthe I1VC filter caused the
injury in this case.As Plaintiff correctly notes, causation can be proved in Nevada under a

for theory or under asubstantial factdrtheory.See Wyeth v. Rowed44 P.3d 765, 778 (Nev.
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2010. Even if Plaintiff were to admit, as Defendant argulest thelVC filter was placed at a
poor angle, a jury could find that poor design was a substantial factor in causimgmpeThe
Court cannot say at this stage that the substantial factor theory will not be stijyyatte trial
evidence even assuming Defendants could prove the IVC filter was improperly imghlante
which is disputed At this sage, the edence would appear to suppalternativecausation
instructiors under either theory. Arttle Gourt has noted that it is likely to accdpt. Link’s
expert testimony as to the causation of the IVC fdtarigration. The Gourt therefore denies
summary judgmerdgainst the claims on the basis of inability to prove causation.

3. FailuretoWarn - Claims 1 and 2

Defendants argue that there is no disputettietadequately warned of the precise
complicaton that arose in this case, and thatithplanting physician has admitted he was aw
of it. The Qurt agrees with Plaintiff, and with Judge Hunt, thatldened intermediary
dodrine didnot apply in Nevada to impeithe knowlelge of a treting physician to the patient
with respect to failuréo-warn claimsas of 2002See Gennock v. Warneambert Cqo,.208 F.
Supp. 2d 1156, 1160 (D. Nev. 2002) (Hunt(difing Allison 878 P.2d 948). But Defendants
are correcthat tre Nevada SupremeoQrt later adopted the doctrin8ee Klasch v. Walgreen
Co, 264 P.3d 1155, 1158-9 (Nev. 2011):

[W]e first adopt the learnedtermediary doctrine in the context of

pharmacist/customer tort litigation and hold that pharmadiate no duty to

warn of a prescribed medication's generalized risks.

We next consider whether the learfietérmediary doctrine likewise
insulates a pharmacist froliability when he or she has knowledge of a custemer

specific risk. Following the modern trend of case law, we conclude that the
learnedintermediary doctrine does not foreclose a pharmacist's potential for
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liability when the pharmacist has knowledgeaafustomespecific risk. Instead,
under these circumstances, a pharmacist has a duty to exercise reasonable care
warning the customer or notifying the prescribing doctor of the risk.

The Court cardiscernno reason why the doctrine should not also apply here. The G
perceives Plaintifs failureto-warn claim as a grievance against a failure to warn of the gen
risks of the IVC filter at issue, not risks thvagre oty specific to Plaintiff, so Defendants are
entitled to summary judgment as to liability for failing to warn Plaintiff of asksrifor which
they in fact warned Plaintif physician.

Defendants provide evidence of the warnings provided to Plaintiff's physi@aimter
alia, “movement or migration of the filter is a known complication of vena cava filters.
Hansen also testified that he had independent knowledge of thefriSis filters. Plaintiff
argues that even if the learned intermediary doctrine applefendantsgeneralized warning
about IVC filta's was not adequate given kisowledgethat its own filter had higher rate$
failure than typical filters.The Qourt finds thatPlaintiff has satisfiedhis shifted burden on
summary judgmenn this regargdeven assuming Defendants have satisfied their initial burdg
Whether a warning is adequateusually a jury questiorsee Allison878 P.2d at 961Here, it
is a jury question whether Defendargsneralized warnings about IVC filters was adequate
given whatthey knew about their own filtefThere is a genuine issue of material fact whethe
Defendants adequately warned Blansen ofthe iisks of using their IVC filter by warning him
of the general risks associated with similar products (of which helwessly awargn any

case.
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4, Breach of Implied Warranty of Merchantability - Claim 5

Defendants argue this claim is barred under Nevada law, and that Plaintifithas n
provided evidence to support it, in any casbe Qurt agrees that this claim fails for lack of
contractual privity between Plaintiff and Defendafselong v. Flanigan Warehouse C882
P.2d 399, 402-0@\ev. 1963)“[S]Jome recent decisions have declared that lack of privity is
a defense to a claim based upon breach of implied warrantyWe declined follow their
reasoning). TheLongCoaourt noted thathe law of negligence and strict liability was the
appropriate vehicle for a neprivy to obtain reliein these situation$See idat 403. In other
words, aclaim for a breach of the implied warranty of merchantability is in the prease
superfluous in light ofhe products liabilityclaims. Plaintiff does not respond to the argument
against ths claim and the Court grants summary judgment.

5. Negligent Misrepresentation - Claim 6

Defendants argue this claim fails as a matter ofdavauseven assuming Plaintiff
detrimentally relied on any of Defendants’ alleged misrepresentationsfahn@ation was not
supplied to Plaintiff for his guidance in a business transaciee, e.gBarmettler v. Reno Air,
Inc., 956 P.2d 1382, 1387 (Nev. 1998) (quoting Restatement (Second) of Torts §T5t&2) (*
thrust of Reno Air's argument is that this tort only applies to business tramsadtius, in the
context that Reno Air implemented its Drug and Alcohol Policy, this conduct does not fi
squarely withina business or commercial transactidie agre€). The Gourtagrees. The
gravamen of a decision to accept medical-eaakhough t ultimatelyincludesaneconomic

transaction between a patiehis insurer, and the providelishot a business transactioAn
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attending physianwould have a k¢er claim against the manufacturer of a defective medicg
device under tis cause of action thanpatientwould, because the practitioner relieshis
venders’ representations in the course of his business (providing medicarmhreay be
economically harmed via a lawsaainst him by a patierftthose representations are false
Plaintiff does not respond to the arguments againstcthim and the Court grants summary
judgment.

6. Punitive Damages

Defendants argue that punitive damages are not permitted because Plaintiffutas ag
no evidence of maliceUnderNevada lawpunitive damages are only available to a plaintiff
who proves by clear and convincing evidence that the defendant is guilty of “oppréisid,
or malice, express or implied.” Nev. Rev. Stat. § 42.001. No fraud is allegedTieréypes of
conduct that might apply in this case Hrerefore'malice” or “oppressiori which are
respectivelydefined as “conduct which is intended to injure a person or despicable conduc
which is engaged in with a conscious disregard of the rights or safety of ahdr&lespicable
conduct that subjects a person to cruel and unjust hardship with conscious disrégarthbts
of the person.See id.

“[D]espicable conduct which is engaged in with a conscious disregard of the rights
safety of othersimplies that recklessness may suffice, butNlegada Supremeddrt has noted
that goss negligence or recklessness is not entughpport punitive damageadlyeth v.
Rowatt 244 P.3d 765, 783 (Nev. 2010). Refusal nedya known dangeroustgationhas

been held not to support punitive damages in Nevada, without nemdl&luike v. Agency
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RentA-Car, 953 P.2d 24, 26-27 (Nev. 1998). Miaduike a rental car company resfed to
repair the brakes on a vehicle or replace the car when the plaintiffs broaglar thack to the
company after experiencing problems with the braBes.idat 25. The plaintiffs drove the ca
home and crashed because of the faulty bra#teSThe Nevada Supreme Court affirmed the
district court’s dismissal of the punitive damages claim because the facts didowttdo
conscious disregard of the plaintiffs’ rights for the purposes of the puddiveges statutSee
id. at 26-27. The Court noted that “even unconscionable irresponsibility will not support a
punitive damages awardd. at 26 (quoting-irst Interstate Bank v. Jafbros Auto Bodg7 P.2d
765, 767 (Nev. 1990)).

The Court later retreated from this approach, however, and ruled that the disjunctiy
“implied malice” prong oftie punitive damages statute permits such damages for “consciol
disregard” of unsafe conditionSee Countrywide Home Loans v. Thitchedéf P.3d 293, 2531
55 & n.51 (Nev. 2008). “Conscious disregard’ means the knowledge of the probable harn
consequences of a wrongful act and a willful and deliberate failure to act to lae®ed t
consequences.” Nev. Rev. Stat. § 42.001(1). This is the standard applicable to the avaifla
punitivedamages for “implied malice.”

Plaintiffs haveprofferedevidence thaa reasonablgpiry couldbelieveshowsthat
Defendants knew that theWC filter was unsafe but continued to markead distribute i,
anyway. The @urttherefore denis the motion to preclude punitive damages.

i

I
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CONCLUSION

IT ISHEREBY ORDERED thathe Motionsin Limine (ECF Nos. 161, 164, 168, 371
are DENIED.

IT IS FURTHER ORDERED that the Motion for Summary Judgment (ECF NQ.i&67
GRANTED IN PART and DEMED IN PART. The Gourt grants summary judgment to
Defendants on the fifth and sixtkaims forbreach of the implied warranty of merchantability
and negligent misrepresentatjioaspectivelyput otherwise denies it.

IT IS FURTHER ORDERED that thdotions to ®al (ECF Nos. 162, 165, 169, 186,
188 are GRANTED

IT IS SO ORDERED.

Dated this 16th day of December, 2014.

ROBERT C. JPNES
United States rict Judge
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