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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

MERLYNN ROSE,

Plaintiff, 3:13-cv-00638-RCJ-VPC

VS.
ORDER

CAROLYN W. COLVIN, Acting Commissioner
of Social Security,

Defendant.

Before the Court is the Report aRedcommendation (“R&R”) of United States
Magistrate Judge Valerie P. Cooke (ECF NQ.r2tating to Plaintiffs Motion for Remand (EC
No. 15) and Defendant’s Cross Motion to AffifllBCF No. 19). Defendant has filed an
objection to the R&R (ECF No. 21). This Courtdynaccept, reject, or modify, in whole or ir
part, the findings or tommendations made by the magistjatge.” 28 U.S.C. 8§ 636(b)(1).
Where a party objects to the magistraigge’s recommendation, the court must “makie aovo
determination of those portions of the [repor @commendation] to which objection is mag
Id. Based on Defendant’s objection, the Coud t@nducted a review to determine whether
adopt the R&R.

The Magistrate Judge recommended grarfilagntiff's Motion to Remand because st
concluded that the Administrative Law Judg@&ALJ”) reasons for weighting the medical

opinion evidence lacked the suppof substantial evidence the Administrative Record
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(“AR”). She explained that the ALJ’s “analysilied heavily upon plaintiff's use of illicit

substances, and the purported extent of sisehwas the ALJ's principal reason for assigning

weight to the various medicapinions.” (R&R 11 ECF No. 20). However, the Magistrate
Judge found that the AR was ambiguous as to#fiés continued use of illicit substances an
whether those substances contribute®laintiff's mental condition.d. at 12—14). Specificall

the Magistrate Judge determined that the meednidience contained the AR “simply [made]

=<

no suggestion, even remotely, that [PlaintifSgmptoms owe to methamphetamine use or gre

heightened during purportgeriods of relapse.’ld. at 14).

The Court agrees with the R&R’s descriptiortlod facts and procedural history of thi

case, as well as the articulationtloé applicable standard of rew. The Court also agrees with

the Magistrate Judge that the && decision to partially discmt Dr. Aisha Devera’s opinion

was legally sufficient. (R&R 9-10). The Coungwever, respectfully disagrees with the R&

conclusion that the ALJ’s reasons for weighihg medical opinion evidee in the manner that

he did was unsupported by substantial evidergse.i¢. at 11).

The ALJ’s decision to deny benefits is rewesrsonly if it is based upon legal error or
not supported by subsiial evidence.Baylissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9th Cir|
2005). Substantial evidence has beemaelfias more than a mere scintiRéchardson v.
Perales, 402 U.S. 389, 401 (1971) (citirigpnsolidated Edison Co. v. NLRB, 305 U.S. 197, 229

(1938)). It means “such relevant evidencaasasonable mind might accept as adequate t

5

S

O

support a conclusionlt. Moreover, “[w]here evidence is steptible to more than one rational

interpretation, it is the ALJ’sanclusion that must be upheldBlrch v. Barnhart, 400 F.3d 676

679 (9th Cir. 2005).
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Plaintiff's objection to the ALJ’s ruling s¢s on his weighting dhe medical opinion
evidence in determining Plaintiff's residualictional capacity (“RFC”). Accordingly, the
dispositive issue here is whet the RFC determination wagpported by substantial evidenc
A claimant’'s RFC “is the mosthe claimant] can still do despifitne claimant’s] limitations.” 2
C.F.R. 8§ 404.1545(a)(1). It issessed based on “all the relevaritlence in [the claimant’s]
case record.l'd. At the hearing level, the ALJ has ttesponsibility to access the claimant’s
RFC.Id. 8 404.1546(c). To determine RFC, the Adahsiders limitations for which there is
support in the case record and that does ¢tk on properly rejectexvidence and subjectiy
complaintsBayliss, 427 F.3d at 1217.

In this case, the Court finds that #hkeJ's determination of Plaintiff's RFC was
supported by substantial evidence. The ALJ kated that Plaintiff possessed the capacity
“perform simple tasks and instructions, chéeastic of the unskitd occupational base
(secondary to moderate mental limitations inagriration, persistence, or pace)” and that s
could perform this work “with only occasionalrtact with supervisors, co-workers, and the
public.” (AR 33). The ALJ supported this conclusiwith over ten pages of evidentiary supy
involving testimony, physical and medical recgrchedical opinions, and lay opinionSed AR
33-45). Plaintiff focuses her objections on theghtthat the ALJ affored the various medic
opinions offered in this case. Accordingly, theurt will review those opinions to determine
whether the ALJ committed legal error irettveighting of the various opinions.

“To reject an uncontradicted opinion of adting or examining doctor, an ALJ must S
clear and convincing reasons that aupported by substantial evidendgayliss, 427 F.3d at
1216. However, “[w]here the opon of the claimant’s treating physician is contradicted, ar

the opinion of a nontreating sourisebased on independent cliaidindings that differ from
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those of the treating physiciathe opinion of the nontreating@rce may itself be substantial
evidence.”Andrews v. Shalala, 53 F.3d 1035, 1041 (9th Cir995). If a conflict between
opinions arises, “it is then solely theopince of the ALJ to resolve the conflictd.

Plaintiff's treating physician, Dr. AgapitRacoma, M.D., made a medical statement
dated July 15, 2011 that Plaintdbuld not sustain simple work dt@issues with concentratign,
mood instability, recurrent depression, and severe anxiety. (AR 451). The ALJ determingd that
Dr. Racoma’s opinions should be afforded amipimal weight “because they were unsupported
by treatment notes and the overaltord.” (AR 39). Dr. Racomaisotes are limited to check
lists with very minimal narrative findings ath@ noted no objective @lence of depression,
psychosis, or suicidal/homicidal ideatioBe€ AR 452-54). Dr. Racoma further noted that
Plaintiff's medications were benefal. (AR 454). The medicationppear to assist in stabilizing
Plaintiff's condition. (d.). Further, Plaintiff's treatingaunselor, Dr. James T. Northrop, Ph.D.,
found that Plaintiff is “strong minded,” has a minister’s license, and “helps others,” (AR 2[74),
which the ALJ found to suggest a soligdéof social function, (AR 38).

Plaintiff was psychologically evaluated By. Devera, Psy.D., a consultative examingr,
who determined that Plaintiff “has no impaimbén her ability tounderstand and carry out
simple one or two-step instruatis.” (AR 421). Nevertheless, evera noted thalaintiff has
a mild to moderate impairment in her abilityunderstand and carry otwmplex instructions im
a normal work setting, but that she manéig from having information repeatedd.,. Dr.
Devera also stated that Plaintiff's “current meimalth deficiencies are likely to prevent [hey]
from working at this time.” (AR 422). HowevdDdy. Devera noted thaince Plaintiff’'s condition
is stabilized, “she may be successfuhinon-customer service oriented positiohd:)( The

ALJ afforded Dr. Devera’s opinion moderateigte, which is clearly reflected in the RFC
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finding. The jobs for which the ALJ found Plaintiff capable were limited to simple tasks ir
which she would have limited contact with others.

Plaintiff was also examined by Dr. Ja&kaza, Ph.D. in Psychology, from Disability
Determination Services, who concluded thatiflff possessed theapability to understand,
remember and carry out simple tasks with notéitions. (AR 440). He ab found that Plaintif
was not significantly limited in her ability fperform activities within a schedule, maintain

regular attendance, or to be punctual. (AR 438kewise, Dr. Araza determined that Plaintiff

can sustain an ordinary routine without spesigdervision and has the ability to make simpl¢

work-related decisionsld.). He noted, however, that Plaintiff is moderately limited in her
ability to interact appropriately with the geakpublic and in her altty to get along with
coworkers. (AR 439).

Given the varying conclusions of DraBoma, Dr. Northop, Dr. Devera, and Dr. AraZ
the Court finds that the ALJ appropriatelyiglged the various medical opinions regarding
Plaintiff's mental capacityrad ability to perform workAndrews, 53 F.3d at 1041. The comm
theme between the opinions contained in the ARas Plaintiff's merdl condition causes her
difficulty in interacting withothers and performing complexsks. Nevertheless, another
common theme present in the opinions is thairfff, when properlitreated and on medicatig
has the capacity to perform simple tasks so lorngeasteractions witlethers, particularly the
general public, is limited See, e.g., AR 274, 422, 438-40, 454).

Moreover, Plaintiff undisputedly hashestory of cocaine, methamphetamine, and
marijuana abuseS¢e AR 274, 284, 322, 416). Plaintiff reportemDr. Northrop that she had

history of cocaine and methamphetamine depereland that she currently uses marijuana,

174

a,

on

hn,

a

allegedly for medical purposes. (AR 255). Pldirgdmitted that she heavily used cocaine when
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she was younger, and her use of methamphetaroimenued for a period of time in her late
thirties and as recently as mid-2012. (AR 374, 547). Based on this evidence, the Court
cannot find that a reasonable mind could nothighe ALJ’s conclusion that Plaintiff's drug u
caused or exacerbated her conditid the least, as the Magistratadge accurately states, th
is ambiguity in the record as to the durationl geverity of Plaintiffs illicit drug use and its
impact on her mental healttseg R&R 13). Ambiguity alone, howey, is an insufficient reas
to find that the ALJ’s interpretation of the evidence was irratidalMeanel v. Apfel, 172 F.3¢
1111, 1113 (9th Cir. 1999) (noting that the AkJesponsible for resolving ambiguities).

Therefore, the Court finds that tA&J's RFC determination was supported by
substantial evidence and tha¢ tiveighting of the medical opoms was warranted based on t
conflicting statements in the various examineegorts. PlaintiffsMotion is DENIED and
Defendant’s Motion is GRANTED.

CONCLUSION

IT IS HEREBY ORDERED that the MagisteaJudge’s Report and Recommendation
accepted and adopted only in part.

IT IS FURTHER ORDERED that Plaifits Motion for Remand (ECF No. 15) is
DENIED.

IT IS FURTHER ORDERED that Defendan@oss Motion to Affirm the ALJ’s ruling
(ECF No. 19) is GRANTED and finalifigment should be entered accordingly.

IT 1S SO ORDERED.

DATED: This 11" day of February, 2015

be

ROBERKT C. JONES
United Stgtgs District Judge




