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The Secretary of the Department of Interior et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

THE DIRECT LINEAL DECENDANTS OF
ROSIE JACK AND WAGON JACK et al.

3:13-cv-00657-RCJI-WGC
Plaintiffs,
ORDER
VS.

THE SECRETARY OF THENTERIOR et al.,

Defendants.

This case arises from Plaintiffs’ attemiptoe placed on the Judgment Roll of Wester
Shoshone Indians. Pending before the Courtamtiffs’ Motion for Attorneys’ Fees (ECF
No. 48) pursuant to the Equal Access to Justiag&AJA” or “the Act”). Defendants filed a
Response (ECF No. 49) and Plaintiffs replie@fFENo. 50). For the esons contained herein
the motion is GRANTED in part and DENIED in part.

l. FACTS AND PROCEDURAL HISTORY

The parties are well acquainted with thet§ of this case. Marion Gayle nee Sander

Miles (“Miles”), Nancy Laura nee Sanderse@art (“Stewart”), Jody Faye White (“Jody

White”),! the Estate of Jesse Wayne White (“Jesse White”), and William Edward White

Indians. The Secretary of the Interior dertiegir request because Plaintiffs were found to

possess less than 25% Western Stiosiblood. Plaintiffs filed thiaction alleging a deprival

! Jody White has passed away since the filing of this action. (ECF No. 38).

1

(“William White”) each sought to be included on the Judgment Roll of Western Shoshone
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due process, a denial of equal protection utiteefaw, and a violatn of the Administrative
Procedure Act. (Compl. 6-10, ECF No. 1).

Plaintiffs initially sought a preliminary injution to prevent the Seetary of the Interior
from issuing a finding that they each were less1tB5% Western Shoshone. Prior to the Ca
ruling on the preliminary injunction motion, therpas submitted a stipulation signed by cou
and accompanied by a proposed order that the case be remanded back to the agency w
instruction that the five indidual Plaintiffs be added to tdedgment Roll. (Stipulation, ECF
No. 12). Specifically, the stipulation stated tf{he Secretary and thapplicants agree and
stipulate that, as to each of the five applisathe applications for inclusion on the Western
Shoshone Judgment Roll may be remanded toeheegry of the Interior with directions that
each of the applicants shall be added to addided on the Western Shoshone Judgment [R
L (1d. T 4).

About a week later, Defendants filed a motionwithdraw the stipulation stating that t
“remand and associated directive describederstipulation does not represent the complets
final position of the Secretary in this awti” (Mot. to Withdraw 3, ECF No. 13). The
Secretary’s explanation efhy the Court should grant the witlagval was that “the directive tg
add the five plaintiffs to the Western Shoshdndgment [R]oll [could not] be supported by t
existing analysis of the current AR and [woulat] thus be in accordance with the Western
Shoshone Claims Distribution Actionfd( at 3—4). Absent from Defendants’ motion to
withdraw was an explanation of why the adequafcthe administrative mord was not evaluat
before counsel agreed to the stipulation.

While the motion to withdraw was pendinige Court accepted the stipulation, (ECF

No. 20), which essentially mooted Defendamtsition to withdraw. Defendants immediately
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filed a motion to vacate the Court’s order onghipulation, reassertintpe arguments made in
their motion to withdraw the stipulatiorS€eECF No. 22). Plaintiffs’ response to the motior
vacate rested on the arguments that Plainti#sipusly asserted in opposition to Defendants
motion to withdraw. $eeECF No. 23). The Court initially tond that simply resting on previq
pleadings was insufficient to counter Defendantotion to vacate because the Court was n
interested in “hunting for truffles buried iniéfs,” and it ruled in Diendants’ favor. (July 23,
2014 Order 2, ECF No. 29). Plaintiffs respondethe&oCourt’s ruling tavacate the order on th
stipulation by filing a motion to reconsider, wh contained arguments as to why the Court
should not allow Defendants to unilaterally withdrthe stipulation thdtad been originally
presented in Plaintiffs’ oppositido Defendants’ motion to withdw. Upon a review of those
arguments regarding the contradtoature of a stipation, and finding thabefendants failed t
demonstrate circumstances justifying a withdrawal of the stipalahe Court granted
Plaintiffs’ motion to reconsiderThe Court also reinstatéd original order accepting the
stipulation of the parties thlie case be remanded to the Secyedf the Interior with the
instruction that the individu&laintiffs be added to the Western Shoshone Judgment Role
Defendants appealed this judgement. (ECF No. 44).

Thereafter, Plaintiffs filed a renewed nastiunder the EAJA for attorneys’ fees incur
during the litigation. (ECF N@&7). On January 9, 2015, the Codenied this motion without
prejudice for Plaintiffs’ failure teufficiently establish that they were qualified applicants ag
required by the EAJA. (ECF No. 46). The Caxplained that there was no information upq
which the Court could make a finding in regata#®laintiffs’ economic status at the time the
case was filed, but the Court invdtlaintiffs to try once moreld.). On March 24, 2015, the

Ninth Circuit Court of Appeals granted Defentlsl unopposed motion to dismiss their appe
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Then, on April 6, 2015, Plaintiffs filed the instaviotion for Attorneys’ Fees. Plaintiffs
currently seek $63,167.50 in fees for 152.2 houtoiney work, plus $645.67 in costs.
I. DISCUSSION

The EAJA states that “a court shall award to a prevagamty other than the United
States fees and other expenses . . . incurrgldabyarty in any civil action . . . including
proceedings for judicial review of agencyiant brought by or against the United States . . .
unless the court finds that thesttmn of the United States was substantially justified or that
special circumstances make an award unjustZ3C. § 2412(d)(1)(A). Accordingly, in order
for Plaintiffs to recover fees and costs underAbg the Court must determine (1) whether they
each qualify as a “party” as defined by the Ac},Whether they are the “prailing party” in thig
action, and (3) whether Defendants’ pios1 was “substantially justified.See Citizens for Better
Forestry v. U.S. Dep’t of Agric567 F.3d 1128, 1131 (9th Cir. 2009jjomas v. Peterso841
F.2d 332, 335 (9th Cir. 1988)inited States v. Gues390 F. Supp. 2d 979, 984 (S.D. Cal. 2005)

A. “Party”

Under the EAJA, a “party” is “an indidual whose net worth did not exceed $2,000,(000
at the time the civil action wdied.” 28 U.S.C. § 2412(d)(2)(B):The party seeking fees hag
the burden of establishing ieigibility” under the ActLove v. Reilly924 F.2d 1492, 1494 (9th
Cir. 1991). The standard of pra@fquired to show eligibility isot articulated in the statute.
U.S. v. 88.88 Acres of Lang07 F.2d 106, 108 (9th Cir. 1990). However, the Ninth Circuit|has
held that “some informality of proof is appropggaand the decision of the district court on the
point is to be reviewed underetlabuse of discretion standartli” Some courts have accepted a
plaintiff's affidavit as sufftient evidence of net wortlsee United States v. HeayrB80 F.3d

723, 732 (6th Cir. 2003) (holding thatplaintiff's bare assertionsahhis or her net worth falls
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under two million dollars will genelig be insufficient to show eligility, but rather “the mova
should at least proffer an affidaghowing that the statutory critarhas been met”). Yet even
informal proof must includeome financial information whereby the court may determine
whether the plaintiff's net worth acilly falls below the threshold amoufsiee 88.88 Acres of
Land 907 F.2d at 108 (reviewing plaintiff’'s financiaatments to verify that his net worth w
less than $2,000,000).

In this case, Plaintiffs have demonstrateat they each individually did not have a ng
worth of more than $2,000,000 when this cass inaially filed. In support of Plaintiffs’
previous motion for attorneys’ fees, Plaintiffs submitted a single affidavit in which Plaintif
Stewart attested on behalfall the individually named Plaiffits that they each “did not have
net worth in excess or $2,000,000 nor were any of ttmenowner of an [entity] the net worth
which exceeded $7,000,000 or which employed mar 800 employees.” (Stewart Aff. | 7,
ECF No. 21-1). Based on this informatioorag, the Court could not make a finding that
Plaintiffs truly were eligible under the EAJA. As such, the Courttickthat if Plaintiffs refilg
their motion for attorneys’ fees that they induskparate affidavits in which each Plaintiff
attested to his or her assets andilitas. Plaintiffs have complied.

Plaintiff Stewart attests that at the time tese was filed she “individually had asset

approximately $290,000 and liabilities of $44,3fa0,a net worth of approximately $245,700|

(Stewart Aff. § 4, Mar. 27, 2015, ECF No. 48-4)aiRliff Miles attests thaat the time this cag

was filed she “individually had assetsagproximately $25,000 and liabilities of $13,000, fof

net worth of approximately $12,000.” (Miles Aff.4, ECF No. 48-5). Plaintiff William White
attests that at the time this case was filetifgividually had assetef approximately $140,00

and liabilities of $74,000, for a net worthy gffgoximately $66,000.” (William White Aff. § 4
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ECF No. 48-6). And Elizabeth Ann White, orhlaéf of Jody White and Jesse White, who ar
deceased, attests that neither Jody White nor Jesise Neld any assets or liabilities at the tir
this case was filed. (Elizabeth White Aff. Y 6—7, ECF No. 48-7).

The Court finds that theséidavits provide sufficient infanation to allow the Court tg
find that the individually naed Plaintiffs qualify as a “party” under the EAJA. While
unaccompanied by financial statements, the estim of net worth based on the assets and
liabilities held by each Plaintiff satisfies the Caotlmadt they fall within tle purview of the Act.
See 88.88 Acres of Lan@D7 F.2d at 108 (allowing informal @ues to proving that the plaintif
is a “party” under the EAJA). Moreover, Plaffs’ showing here comipes with the Court’s
previous Order, which instructed that eaclhaefm make a good faith showing of their respe
assets and liabilitiesSgeJan. 9, 2015 Order 6, ECF No. 46 (“Iapitiffs were able to attest tq
the value of their assets agaitistir outstanding liabiligs at the time ofiling, then that would
likely give the Court the information necesstrydetermine whether ¢hstatutory criteria has
been met.”)).

B. “Prevailing Party”

“[A] ‘prevailing party’ under the EAJA mat be one who has gained by judgment or

consent decree a ‘material alteration @& kbgal relationship of the partiesPerez-Arellano v.

Smith 279 F.3d 791, 794 (9th Cir. 2002) (quotiBgckhannon Bd. & Care Home, Inc. v. W.V.

Dep’t of Health & Human Ress32 U.S. 598, 604 (2001)). Litigants who succeed in obtaif

their desired relief from the court establish theires as the “prevailg party” “regardless of
whether the federal court’s order addrestsee merits of the underlying casd.f v. Keisler 505

F.3d 913, 917 (9th Cir. 2007) (citir@arbonell v. INS429 F.3d 894, 899 (9th Cir. 2005)).
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Plaintiffs are the prevailing party in tHiggation. Although the Court never reached
merits in this case, the stipulation signed by Ipattties provided the Plaintiffs with the relief
they sought—inclusion on the Judgment Roll ofsféen Shoshone Indians. The stipulation
accepted by the Court, and despite the ensuinfysion as to whether Defendants’ motion tq
withdraw the stipulation had been properly considered, the Courtivneglly held that
Defendants failed to demonstrate “good cause for withdrawal in this case” and that “the
stipulation should . . . be bimd.” (Oct. 24, 2014 Order 4, ECF No. 3@y establishing that t
stipulation remained effective, the Court solidified Plaintiffs’ positiothasprevailing party in
this litigation.See Klamath Siskiyou Wildlands Ctr. v. BL389 F.3d 1027, 1035 (9th Cir. 20
(recognizing that that to be argyvailing party,” the plaintiff musteceive a material alteration
the legal relationship of the parties “tigjudicially sanctioned”).

C. “Substantially Justified”

“It is the government’s burden to show tltatposition was substantially justifiedvieie
v. Colvin 727 F.3d 867, 870 (9th Cir. 2013). Substantipistified, as used in the EAJA, mex

“justified in substance or in the main—that isstjfied to a degree thabuld satisfy a reasonal

person.”Pierce v. Underwoqd487 U.S. 552, 565 (1988) (internal quotations omitted). “Put

differently, the government’s position must haveasonable basis bathlaw and fact.”
Meier, 727 F.3d at 870 (quotirgierce 487 U.S. at 565).

Here, Defendants have not carried their butdegstablish that their opposition in thig
case was substantially justifieth fact, rather than respond Riaintiffs’ contertions that the
government’s position in this case was not taftgally justified, Defadants completely ignor
the issue. The Court can only speculate ashtyp Befendants chose notaddress this factor ¢

the EAJA analysis, but their failure to do so neee$y means that the burden has not been
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Accordingly, the Court is compelled to findatithe position of th&nited States was not
substantially justified here.

D. Award of Attorneys’ Fees

Since Plaintiffs are a “prevailing partyhder the EAJA, and because Defendants ha
failed to prove that the government’s position watsssantially justified in this case, Plaintiffg
are entitled to an awaiof attorneys’ fees. 28 U.S.C2812(d)(1)(A) (stating that a coursHall
awardto a prevailing party . . . fees and othepeaxses of attorneys”) (emphasis added). Ag
with any award based on a feafghg statute, “[tjhe amount dadttorneys’ fees awarded unde
[the] EAJA must be reasonabléVadarajah v. Holder569 F.3d 906, 910 (9th Cir. 2009).
Furthermore, “[tlhe essential daa shifting fees (teeither party) is talo rough justice, not
achieve auditing perfection. Saafrcourts may take into accoutieir overall sense of a suit,
and may use estimates in calculating allocating an attorney’s timeFox v. Vice 131 S. Ct.
2205, 2216 (2011).

“The most useful starting point for deteénimg the amount of a reasonable fee is the
number of hours reasonably expended onitigation multiplied by a reasonable hourly rate
Hensley v. Eckerhard6l U.S. 424, 433 (1983). Plaintiffs’ coehasserts that they spent a t
of 152.2 hours on this litigation. As Defendaaptly point out, counsel’s time entries
demonstrate that this number is excessiver example, on October 30, 2013, Attorney Tre
Hearne spent 6.1 hours to “read Blent by client; [r]lesearch timéstorical maps of the area ar|
request those maps from client.” (Fee RefipECF No. 48-1, EX. 2)This entry provides
absolutely no indication as to why it took Heansarly an entire work day to read through 4

single file and find maps of the area.
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Similarly, on October 31, 2013, Plaintift®unsel spent 6.4 housading “The Road,”

which is apparently a histy of the Western Shoshonéd.j. The book presumably provided

counsel with the context necesstyadequately and properly pamn her function in this case.

However, the fact that Hearne considers thislleggearch for which her clients should be billed

$2,560 (6.4 hours at $400 per hour) is extremely tragblit is worth noting that “[h]ours that
are not properly billed to oneddient also are not properly billed to oneldversarypursuant to
statutory authority.Hensley 461 U.S. at 434 (quotations anthtion omitted). Attorneys are
expected to exercise “billingdgment” and failure to comply with this “ethicall] . . .
obligat[ion]” results in an exclusioof “hours from [a] fee submissionld.

As yet another instance of overbilling, the Court notes that from March 25, 2015 t
1, 2015, Plaintiffs’ counsel repedly spent approximately six hours to “draft new EAJA feeg
application.” (Fee Report 3). Tlarrent fee application is neailyentical to the one previous
submitted by Plaintiffs, with a few minor updates regarding the procedural posture of the
The Court cannot fathom whynitould take counsel almosixsiours to make these chandes.
Moreover, it was Plaintiffs’ own failure in provith sufficient evidence of their qualifications
receive an award under the EAJA that createahéleel to refile the motion. It is completely
unreasonable for Plaintiffs to think that Defenttashould reimburse them for this mistaRee
Fox, 131 S. Ct. at 2214 (stating that a fee award shiool reimburse the plaintiff for work thg
“that bore no relation tthe grant of relief”).

Given counsel’'s demonstrated inabilityetcercise proper billing judgment, the Court
finds that an overall reduction the number of hours reportediyiled in this case is warrantec

since many of the entries inetlree Report should have “demanded little of counsel’s time.

2 For example, the instant Motion includes a threeeseet paragraph regarding the appeal that was voluntarily
dismissed in the Ninth Circuit. (Mot. 5, ECF No. 48). The substance of the Motion otherwisensotafdhat of
the previously filed motions for attorneys’ feeS.f( ECF Nos. 21, 37).
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Welch v. Metro. Life Ins. Co480 F.3d 942, 950 (9th Cir. 2007) (quotation and citation omi
As such, the Court finds that a 50% reductiothtototal compensable hours is appropriate.
Plaintiffs may recover attoeys’ fees for 76.1 hours.

The EAJA states that the “fees awardedshall be based upongwailing market rates
for the kind and quality of the services furnishexi;ept that . . . attoey fees shall not be
awarded in excess of $125 per hour unless the detatmines that andénease in the cost of

living or a special factor, such as the limited availability of qualified attorneys for the

tted).

proceedings involved, justifies a higher fee.” 28I&. § 2412(d)(2)(A). Thus, a departure from

the $125 per hour limit is allowed only to adjust &m increase in the sbof living or if a
special factor supports such an award.

The Court recognizes that an upward adjustrf@nhcreased cost diving is routinely
made in EAJA cases. The Ninth Circuit hasg@tdd a calculation for determining what the

appropriate cost-of-livig increase should b&hangaraja v. Gonzaleg¢28 F.3d 870, 87677

(9th Cir. 2005) (“Appropriate cost-of-livingpcreases are calculated by multiplying the $125

statutory rate by the annual average consupriee index figure for all urban consumers

(“CPI-U") for the years in which counsel’s wovkas performed, and then dividing by the CH

figure for March 1996, the effective date of EAJ&E25 statutory rate.”). The adjustments
2013, 2014, and 2015, which represents the time durdmgch counsel’s work was performed

this case, are approximately $186.55, $188.78, and $188.75, respectively.

-U
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n

Nevertheless, Plaintiff's counsel request fates of $400 for Attorney Hearne and $375

for Attorney Serreze. Plaintiffs argue that #neates are justified nonly based on the cost-o
living increase, but also based counsel’s skill andxpertise. Undethe EAJA, exceptional

skill and expertise can be considered a “speca@bfato justify a fee award at a rate beyond
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statutory maximumSee Pierce487 U.S. at 571-72 (recognizititat the “special factor”
exception “must refer to attorneys ‘qualified the proceedings’ in some specialized sense’
That skill and expertise, however, must be “nakftir the litigation in question—as opposed
an extraordinary level of the general lawydahowledge and ability useful in all litigationld.
at 572. An identifiable practice speciattyuld constitute a specialized skid.

Plaintiffs argue that Hearng an expert in the area lofdian Law “by virtue of her
extensive practice and Continuing Legal Educatiourses.” (Mot. 14). Rintiffs argue that
Serreze is an expert at fedElitigation, which they conted “is also a specialty areald(). The
Court acknowledges that Indian Law may b#isiently outside the mainstream of general
practice that it requires special expertSee NLRB v. Pueblo of San Jua@5 F. Supp. 2d
1229, 1237 (D.N.M. 2003). But “fedarlitigation” cannot be comgered a specialized skill fo
purposes of the EAJA since knowledge thereotild generally be held by any attorney
practicing in federal court. id as stated, even an extraoedinlevel of general lawyerly
knowledge is insufficient to trigger the “spedattor’ exception to the billing rate set by the
EAJA. Pierce 487 U.S. at 572.

Even though Indian Law may be considerespecialized practice areiajs unclear whag
percentage of this case actuakyuired Hearne to draw upon hesgertise. Indeed, much of
the work in this case involved issues of fedpraktedure as much as issues specific to Indis
Law. It would therefore be unjut award Plaintiffs attorney$ees at a higher rate based on
Hearne’s expertise for all hours wked in this case. Moreovédtlearne billed a considerable
number of hours to research Plaintiffs’ cashich counsel acknowledges fell outside the sc
of her previous experience. T@eurt, therefore, findthat it would be inppropriate to require

Defendants to compensate Plaintiffs atrdtes reportedly billed by Plaintiffs’ counsel.
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Based on these considerations, the Condsfithat the hourslted by Hearne and
Serreze will be compensated atge of $225. This is abovedlistatutory maximum as it take
into account the upward adjustment for costwhly as well as Hearne&xpertise in Indian
Law, which the Court agrees was relevant in tlaise to some degree. The Court finds furth
that the increase is warrantedt@asSerreze’s contributions noétause of her asserted experti
in federal litigation, but becau$¥aintiffs struggled to find otliecounsel that would take their
case. eeMot. 18). Plaintiffs are awded an attorneys’ fee of $17,122.50.

Plaintiffs additionally request that they bempensated for their expenses related to

case, which is also allowed by the EABee28 U.S.C. § 2412(d)(1)(A). The reported expe

U7

er

this

NSes

are $645.67. (Fee Report 2, 4). The Court findsttieste costs should be reimbursed, with the

exception of $29.94 that was spent to send affidaviBaintiffs as support in the previous
motion for attorneys’ fees that the Court foundbéoinsufficient to estdish theireligibility
under the EAJA. Accordingly, Plaintiffs are awarded costs of $615.73.
CONCLUSION
IT IS HEREBY ORDERED that Plaintiffs’ Mion for Attorneys’ Fees (ECF No. 48) i
GRANTED in part and DENIED in part. Plaintiffs are awardtdraeys’ fees in the amount
$17,122.50 and costs in the amount of $615.%3 total award of $17,738.23.

IT 1S SO ORDERED.

Dated: _April 28, 2015 —

Za(n

|92}

Df

/ “ROBERT #-JONES
United Stateg Pistrict Judge
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