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. Jackson et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

KEVIN FERNANDEZ,

)
)
)
Plaintiff, )
) 3:13¢v-00670RCIWGC
VS. g
ORDER
BERT JACKSONet al, g
)
Defendans. )
)

This is a prisoner civil rights complainhder 42 U.S.C. § 1983 laintiff Kevin
Fernandehas suednultiple Defendantdased on eventbat occurredat Ely State PrisanThe
Court dismissed with prejudice upon screening under 28 U.S.C. 8§ 1915A andRlamé&t’'s
application to proceeih forma pauperis (“IFP”). The Court of Appeals affirmed dismissal of
the due process claim based on denial of parole but tudeédhte retaliation claim against
Jackson and Marikami based on ttadieged alteration dPlaintiff's mental health recorda
retaliation for filing a grievancshould not have been dismissed, and that Plaintiff should ha
been gven leave to amend the claagainsiotherDefendants.The Court of Appeals also
perceived gotentialdue process claifnased orPlaintiff having been labelled as mentally ill
and a sex offender and noted that this Court should address that issue in the firstanstance
remand Since denial of supplemental jurisdiction over the state law claims based oct the f

that all federal claims had been dismissed 28 U.S.C. § 1367(¢3), was no longer supported
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given the partial reversal, this Court shorddonsidesupplemental jurisdictionon remand.
Finally, because the Court had denied the IFP application not on the merits of thatiapplic
itself but because the Complaint stated no claims, the Courtpdapreversed denial of the
IFP application for reconsideratitverein the first instance The Court reinstated the IFP
application and deferred a decision.

In another case brought by Plaintiff, No. 3:046350. the Court denie®laintiff's IFP
application because he had at lehste“strikes under the Prison Litigation Reform Aahd
did not allege that he was “under imminent danger of serious physical inj8ri’2C.
§ 1915(g). Althougtirlaintiff alleged surreptitious poisoning of his food, he had been transf
to New Hampshire, far from the defendani$e strikes the Court found were: (1) Case No.
3:13<¢v-412, in which Judge Du dismissed for failure to state a claim; (2) Case Na&v3514-,
in which Judge Sandoval disreesl the federal causes of action for failure to state a claim ar
declined jurisdiction ovethe state law claims; and (%) Case No. 1:18v-94 in the District of
North Dakota, in which the district coudismissed for failure to state a claim, andEnghth
Circuit summarily affirmed under Eighth Circuit Rule 47A(a), indicating that the Gdurt
Appeals found the appeal to be “frivolous and entirely without merit.” The Court of Appea
reversed, ruling: (1) thEighth Circuit’'saffirmance in the NortiDakota case did not count as &
strike, because although the panel cited a circuit rule expressly applicable to appeats that

“frivolous and entirely without merit,” the pangid not separately recite those words in its

order; and (2) the dismissal of the ‘511 Case did not count as a strike under the intervening

precedent oHarrisv. Mangum, 863 F.3d 1133 (9th Cir. 2017) becausedase had been

removed from state court.

1 Plaintiff currently hadive open prisoner civil rights casesthis Districtalone as well asine
closed cases
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In the interim,however Plaintiff hasincurredanotherstrike In CaseNo. 1:17cv-226 in
the District of New Hampshire, the district court dismistexfederal causes of actidar failure
to state a claim and declined jurisdiction over the state law clé#esR&R, ECF No. 16 in No.
1:17cv-226 (D.N.H.); Order Adopting R&R, ECF No. 20 in No. 1:d%#226 (D.N.H.)). The
Court therefore again denidlak IFP applicatiomnddeferedscreeninggiving Plaintiff 30 days
to pay the filing fee. He has not done so, but has asked the Court to reconsider. The Col
declines to reconsider.

District courts have the inherent power to control their dockets and “[i]n thelsxef
that power, they may impose sanctions including, where appi@priadismissal”’ of a case.
Thompson v. Hous. Auth. of City of Los Angeles, 782 F.2d 829, 831 (9th Cir. 1986). A court m
dismiss an actiorevenwith prejudice, based on a party’s failure to prosecute an action, failg
to obey acourt order, or failre to comply with local rulesee Ghazali v. Moran, 46 F.3d 52,
53-54 (9th Cir. 1995) (dismissal for noncompliance with local réde’ik v. Bonzelet, 963
F.2d 1258, 1260-61 (9th Cir. 1992) (dismissal for failure to comply withrder reqiring
amendment of complaintGarey v. King, 856 F.2d 1439, 1440-41 (9th Cir. 1988) (dismissal
failure to comply with local rule requiringro se plaintiffs to keep court apprised of address);
Malonev. U.S. Postal Service, 833 F.2d 128, 130 (9th Cir. 1987) (dismissal for failure to com
with court order)Henderson v. Duncan, 779 F.2d 1421, 1424 (9th Cir. 1986) (dismissal for I3
of prosecution and failure to comply with local rules).

In determining whether to dismiss an action foklatprosecution, failure to obey a
court order, or failure to comply with local rules, the court must consider sexet@ist (1) the
public’s interest in expeditious resolution of litigation; (2) the court’s need togedtsadocket;
(3) the risk of pejudice to the defendants; (4) the public policy favoring disposition of cases

their merits; and (5) the availabylibf less drastic alternativeBhompson, 782 F.2d at 831;
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Henderson, 779 F.2d at 1423-24Jalone, 833 F.2d at 13(Ferdik, 963 F.2d at 1260-61,;
Ghazali, 46 F.3d at 53.

Herg the Court finds that the first two factors, the public’s interest in expeditiousl
resolving this litigation and the Court’s interest in managing the docket, weighandf
dismissal. These factors weigh heavily in favor of missalwhere the congressional purpose
the PLRA is implicated,e., the threestrikes rule Therisk of prejudice to Defendanis
significant, because maintenance of the case without prepayment of fullf@ésgvould
irreparablyharm Defendantgnterests &s protected by Congress under the PLBRgginst
having to defend repeated unmeritorious prisoa@suits Thepublic pdicy favoringthe
disposition of cases dheir meritsis not implicatedvheredismissals without pejudice
Finally, a court’s warning to a party tHhatlure to obey the court’s order will result in dismissa
satisfies the “consgrationof alternatives” requiremenferdik, 963 F.2d at 1262/lalone, 833
F.2d at 132—-33denderson, 779 F.2d at 1424The Court’s order requiring Plaintiff {gay the
filing fees within 30aysstated,'Failure to comply may result in disrs&l without prejudice
without further notice.”

CONCLUSION

IT IS HEREBY ORDERED that thilotion for Reconsideration (ECF No. )34
DENIED.

IT IS FURTHER ORDERED thahe case i®DISMISSEDwithout prejudice.

IT IS FURTHER ORDERED that the €&k shall enter judgment and close the case.

IT IS SO ORDERED.

Dated this10th day of May, 2018.

District Judge

40f 4

1




