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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

)
GARY J. WINKLER, %
Plaintiff, )
) 3:13¢v-00711RCJIVPC
VS. g
ORDER
GODECKI et al, g
)
Defendans. )
)

This is a prisoner civil rights casmder 42 U.S.C. § 1983fter screening and summar

judgment, a single claimof excessive force remaif@r trial. The Court denied summary

judgment on the affirmative defense of non-exhausi®to that clai;mandthe remaining

Defendantequested an evidentiary higgy on theissue See Albino v. Baca, 747 F.3d 1162,

1166 (9th Cir. 2014). The Court held the hearing on April 10, 2017 andatidled end of

the

hearingthat Defendant had not proved the defense by a preponderance of the evidence.

Defendant haasked the Court to reconsider. The motion is untimely, and the @liiesto

enlarge time.The only basis giversihe desireto review transcripts of the hearibgfore filing

the motion But counsel wasf course present at the hearingda Rule59 motion was not due

until May 8, 2017, 1Hays aftethe transript was filed into the docket.
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Anyway, he Court finds no basis to reconsid®&torton v. Hall does not appear to
institute any burden-shifting scheme for non-exhaustion of prisoner complaints. 599 F.3d
(9th Cir. 2010). There, the Court of Appeals used no bustéting schemebut simply found
that the district couthtadnot abuseds discretionn finding non-exhaustion where the
defendants testified that there were no records of a grievance and the glaiesénted no
evidencé of one.ld. at 945. Mortoronly testified ago having grieved other issues; he argue
that for the purposes of exhaustegrievanceshould inure t@ plaintiff's benefit & to all issues
that “ar[i]se out of the same facts and circumstaridesat 945-46. The Court of Appeals
declined to adopt such a rule, noting that even absent grievance regukdansg aparticular
degreeof specificity, a grievance must “alertfje prison to the nature of the wrong for which
redress is sougtlitld. at 946 (quotingriffin v. Arpaio, 557 F.3d 1117, 112®@th Cir.2009).
Here,by contrastPlaintiff presente@vidence that he exhausted the preciaen at issue. He
testified that he submittealmodified informal grievance form (identified thereupsra second
level grievancgrelating to the informal and firdevel grievances he had already submitted
concening the incident at issue this lawsuit Unlike Morton, Plaintiff provided evidence of
exhaustion of the relevant claim sufficient to prevent Defendants from provingxhaistion,
or even that the remedy was “available” to Plainbif a preponderance of the evidertee 28
U.S.C. § 1997e(a).

Even ifMorton had instituteda burdenrshifting schemeRlaintiff herewould prevail.
Defendantwould havesatisfied his initial burden bghowing a lack of anistitutionalrecord of
a secondevel grievancebut Plaintiffwould havesatisfied his shifted burden by testifying that
he in fact put the secoridvel grievance in the drelpox designated for that purposBlaintiff's

testimony that he had submittdte secondevel grievance othe modifiedinformal grievance
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form (because the guards had no sedemdl grievance formahen he requested gneas
corroborated by th&act that he had reta@d two copies of #tacompleted, modifieflorm. The

grievance coordinatorswn testimony that the multipleopy-andreceipt procedures were

confusing and difficulmakes even more plausibd¥aintiff's claim that he submitted the secend

level grievance without receiving asignedor stamped receipfThe fact that no secorddvel
grievance appeared in tpeason’s records would hasufficientwithout moreto rebut Plaintiff's
evidenceas to his shifted burden. The lack of records would tefendants initial burderto
show. As a general matter of procedural logidedendantcannot rebut algintiff’s evidence of
having satisfied ahiftedburden by simply reiterating that the defendsadsatisfiedhis initial
burden lestthe putative burdeshifting schemeollapse into @onclusive presumptiompona
defendant’s initial showing.

Ross v. Blake does not require a different result. 136 S. Ct. 1850 (20b@hat case, the
SupremeCourt ruled that the exhaustion requirement under 8§ 199¢@(&irs a single
exceptionfor “[ unJavailabi[ity]” of the administrative remedy, not any “special circumstancg
exceptionld. at 1856.Plaintiff needn’t invoke any “special circumstances.” Defendants ha
simply failed to prove non-exhaustion by a preponderance of the evidence. Onlyhathey
done so and Plaintiff had then escaped dismissal by arguing some sort of exceptictatniting
apart from nonavailabilityould Ross matter.
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CONCLUSION

IT IS HEREBY ORDERED thiethe Motion to Extend Time (ECF No. 45) and the

Motion to Reconsider (ECF No. 48) &d&NIED.

Dated

IT IS SOORDERED.
June 14, 2017
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ROBERT € .fJONES
United Stateg [istrict Judge




