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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

RUBY RISOSCAMPOSANO,

Plaintiff, Case N0.3:14¢v-00181RCJIVPC

VS.

NEVADA SYSTEM OF HIGHER

EDUCATION, et al., ORDER

Defendang.

N N N N N e e e e e e e

This proceeding arises out afegedemployment discriminatiarPendingoefore the
Courtis DefendantsMotion for Judgment on the Pleadings or, in the alternative, Motion for
Summary Judgment (ECF No. 4Eprthe reasons given herein, the Careantsthe motionin
part and denies the motion in part.

l. FACTS AND PROCEDURAL HISTORY

Plaintiff alleges she was terminatiedm her positiorat the Nevada System of Higher
Education (“NSHE")and otherwise treated wrongfully for discriminatory purposes and in
retaliationfor herprevious complaints to the Equal Employment Opportunity Commission
(“EEOC"). (SeeCompl., ECF No. 1-1Plaintiff also allegetNSHE wrongfully interfered with
her right to intermittent leave provided for by the Family Medical Leaste( &AMLA”). (Id.
1164—68).Plaintiff brings this action against the following parties: NSHE; Victor Redding,

NSHE'’s Vice Chancellor for Finance and Administration; Christine Ga$8{HE’s Human
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Resources Director; and Daniel Klaich, NSHE’s Chancétioliectively, “Defendarg”). (Id.
14).

A. First EEOC Charge

In June 2012, Plaintiff requestadeviewto determine whether her saldoy her
position as Director of Banking and Investment at NS¥E commensurate with other similar
positions. [d. 1 6-7). Plaintiff allegeghatCaseydenied the request and refused to conduct &
formal salary study. (Compf.8). In September 2012, based upon Casey’s alleged refusal t
conduct the studylaintiff filed anEEOCcharge, alleging race and national origin
discrimination.(ld. 1 13; see alsdMot. J. Pleadings and/or Mot. Summ. J. Ex. D, ECF No. 41
at 9).Plaintiff alleged she was being disninated against because shédsian and of Filipino
national originwhile her white ceworkers received promotions and salary increg€asmpl.
193, 12).The patrties settled the chargeDiacember 201®%ith a Settlement Agreemeritd.
1 13).

As part of the Settlementgheement, the parties executad documents. Under thigst

documentan EEOC form settlement agreemdaintiff egreed not to institute a lawsuit undef

Title VII of the Civil Rights Act of 1964"Title VII") in exchange for a $500 paymergeé
Mot. J. Pleadings and/or Mot. Summ. J. Ex. E, ECF No. 41-1, at 11-13). Under the secon
document, aMutual SettlemenfAgreemerit drafted by the partie®laintiff agreed to dismiss
her EEOC claim with prejudiceSéeMot. J. Pleadings and/or Mot. Summ. J. Ex. F, ECF No,
41-1, at 15-19).

B. SubsequentEEOC Charges

In July 2013, based aeceiving a “satisfactory” rating in a performance evaluation, &
rating Plaintiff alleges is the lowest an employee can receive, Plaintiff fieztiemEEOC

charge (Compl.|114, 16).This charge alleged that Plaintiff should have received an
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“outstanding” rating in the evaluation, ankhiRtiff's poor evaluation constituted retaliation
against Plaintiff for initiating the September 2012 EEOC chatdef {16, 27;see alsaMot. J.
Pleadings and/or Mot. Summ. J. Ex. H, ECF No. 41-1, at 26).

In September 201 SHE reassigned Riintiff to different job duties and terminated
Plaintiff’'s employment witiNSHE effective June 30, 2015. (Compl. 1 29, 38, 39). In Octob
2013, Klaich denied Plaintiff's request for reconsideration of thessggnment and termination
(Id. 1 40). In November A, Plaintiff filedan additionaEEOC chargealleging the re
assignment and termination constitutedher retaliation against héor filing the previous
EEOC chargesSeeMot. J. Pleadings and/or Mot. Summ. J. Ex. L, ECF No. 41-1, at 38). In
January2014, Plaintiff received two right-sue letters from the EEOC based on Plaintiff's
allegations in the July 2013 and November 2013 EEOC charges. (Mot. J. Pleadings and/q
Summ. J. Ex. M, ECF No. 41-1, at 40-41).

Plaintiff further alleges that due gopregnancy complication, Plaintiff requested “flex
time” under the FMLA, which would permit Plaintiff to leave work intermittently ughtee
days per week. (Compl. 11 6536According to Plaintiff, NSHE approved leave for Plaintiff,
but rejected her request for intermittent leave, instead mandating that Plaingiffadeshe
precise days she would gene (Id. 1 67).

C. The Present Case

Plaintiff sued Defendants in Nevada state court for: (1)}based and national origin-
basedliscrimination and retaliatioim violation of Title VII, 42 U.S.C. § 2000e-2(a) ar(a),
against NSHE only; (2) infringement of free speech rights utigeFirst Amendment, the
Fourteenth Ametiment, the Nevada Constitution, and NSHE Code provisions against NSH
only; (3) First Amendmentetaliation pursuant to 42 U.S.C. § 1983 against Redding, Casey

Klaich; (4) “defamation per se” against Reuglonly; (5) “defamatiofplus’ pursuant to 42
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U.S.C. § 1983 against Redding only; (6) breachrcdgreement not to retaliate against Plainti
against NSHE only; and (7) interference with Plaintiff's right to intermittent ANdave against
NSHE only.

Defendants removed the action to this Courtamivered Plaintiff<Complaint.
Defendants now move for judgment on the pleadings or, in the alternative, summang it
to Plaintiff’s first, second, third, fifth, angkgenth claims for reliePlaintiff opposes the motion
Il. LEGAL STANDARD S

A. Judgment on the Pleadings

“After the pleadings are closeebut early enough not to delay trial—a party may moy
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). The standards governing a Rule 12
motion are the same as those governing a Rule 12(b)(6) m&aeDworkin v. Hustler
Magazine, Inc.867 F.2d 1188, 1192 (9th Cir. 1989) (“The principal difference . . . is the tim
filing. . . .[T]he motions ardunctionally identical . . . ."”).

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefriee
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseaot action
that fails to state a claim upon which relief can be granted. A motion to dismessRurld
12(b)(6) tests the complaint’s sufficien@See N. Star Int’l v. Ariz. Corp. Con'n, 720
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only when the complaint doegenibiegy
defendant fair notice of a legally cognizable claim and thargds on which it rest§ee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is

sufficient to state a claim, the court will take all material allegations as true astdueotnem in
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the light most favorable tihe plaintiff. See NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001). A formulaic recitation of a cause of actig
with conclusory allegations is not sufficient; a plaintiff must plead facts pertaiming own
case making a violatiofplausible,” not just “possible.Ashcroft v. Igbal556 U.S. 662, 677—79
(2009) (citingTwombly 550 U.S. at 556) (“A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct alleged.”). Unlike the word’s lay definition, “plausibility” uritlele
8(a) is not a factual test of the likelihood a plaintiff's allegations are true, bgéladst of
whether the allegations, if assumed to be true, entitle the plaintiff tb relreler the modern
interpretation of Rule 8(a), a plaintiff must not only specify or imply a cadphézlegal theory
(Conleyreview), but ado must allege the facts of luase so that the court can determine
whether the plaintiff has any basis for relimder the legal theoryehhas specified or implied
(Twombly-Igbakeview).

“Generally, a district court may not consider any material beyond theipésan ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismigal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a métiosummary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru

of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
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Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. )8 Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).

B. Summary Judgmert

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BethviR.
Civ. P. 56(a)Material facts are those which may affect the outcome of the $as&nderson v.
Liberty Lobby, Ing.477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). A dispute
a material fact is genuine if there is sufficient evidence for a reasopjaplto return a verdict
for the nonmoving partySee id A principal purpose of summary judgmestto isolate and

dispose of factually unsupported claim8glotex Corp. v. Catretd77 U.S. 317, 323-24, 106

nuine

as to

5.

Ct. 2548, 91 L. Ed. 2d 265 (1986). In determining summary judgment, a court uses a burden-

shifting scheme:

When the party moving for summary judgment would bear the burden of proof at
trial, it must come forwardvith evidence which would entitle it to a directed
verdict if the evidence wenincontroverted at trial. In such a case, the moving
party has the initial burden of establishing the absence of a genuine issue of fac
on each issue material to its case.

C.A.R. Transp. Brokerage Co. v. Darden Rests., 8@ F.3d 474, 480 (9th Cir. 2000) (citations

and internal quotation marks omitted). In contrast, when the nonmoving party bears the by
of proving the claim or defense, the moving party can meet its burden in two Walyg: (
presenting evidence to negate an esseglgahent of thexonmoving partys case; or (2) by
demonstrating that the nonmoving party failed to make a showing sufficientbiststmn
element essential to that pagyase on which that party will bear the burden of proof at trial

See Celotex Corpd77 U.S. at 3224. If the moving party fails to meet its initial burden,
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summary judgment must be denied and the court need not consider the nonmovisg party’
evidence. SeAdickes v. S.H. Kress & C&98 U.S. 144, 159-60, 90 S. Ct. 1598, 26 L. Ed. 2
142 (1970).

If the moving party meets its initial burden, the burden then shifts to the opposing Q
to establish a genuine issue of material f8ee Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986stablish the existence g
a factual dispute, the opposing party need not establish a material issuecoh&asively in i$
favor. It is sufficient that “the claimed factual dispute be shown to requirg arjjudge to
resolve the partiediffering versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Assi, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party
cannot avoid summary judgment by relying solely on conclusory allegations unsupported
facts.See Taylor v. Lis8880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must g
beyond the assertions and allegations of the pleadings and set forth spesifiy faiciducing
competent evidence that shows a genuine issue for trial. See Fed. R. Civ. E&6{ex Corp.
477 U.S. at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue for ¢rrahdBeson477
U.S. at 249. Ta evidence fothe nonmovant istd be believed, and all justifiable inferences ar
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&@#eddat 249-50.
I
I
I

I
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. ANALYSIS

A. First Claim for Relief Against NSHE

1. Discrimination Claim Under Title VII

Under Title VII,an employer may not limit the employment opportunities, discharge
otherwise discriminate against an individual onlibsis of the individua$ race or national
origin. 42 U.S.C. § 20002¢a) NSHE movedor judgment on the pleadings and/or summary
judgment of theportion of Plaintiff's Title VII claim that €lates to rackased and national

origin-basedliscrimination arguingthat any discrimination clains foreclosed by thparties’

2012 Settlement Agreemeti§eeMot. J. Pleadings and/or Mot. Summ. J. Exs. E-F, ECF Na.

41-1, at 11-19J.In responsePlaintiff maintainghat the issues raised in this litigatida not

pertain to allegations in the 2012 EEOC chdrgerather ase from the allegations e July

and November 201BEOC chargegSeeOpp’n Mot. J. Pleadings and/or Mot. Summ. J., ECK

No. 44, at 1)Thesetwo most recent EEOC chargeske reference to both retaliation and
discrimination. §eeMot. J. Pleadings and/or Mot. Summ. J. Exs. H, L, ECF No. 41-1, at 26
The Court therefore gramDefendants’ motion for judgment on the pleadiag$o the first
claim for relief to the extent Plaintiff claims NSHE discriminated against her in 28agges
since settled by the parties pursuanti® Settlement Agreement. The Court denies the motig

the extent Plaintiff's claims encompass discrimination that occurred afteettfen®ent

1 The Court notes that Defendants have faileauthenticate most of their evidence and
instead refer to the evidence as “Exhibits” within the body of their Motion o§hents which

have not had a proper foundation laicatdhenticatehem cannot support a motion for summayry

judgment.”Beyenevy. Coleman Sec. Servs., In854 F.2d 1179, 1182 (9th Cir. 1988) (quoting
Canada v. Blain’s Helicopters, InB31 F.2d 920, 925 (9th Cir. 1987)). However, the Court ¢
notes that if a competent witness could authenticate the contents of the dodunenitanay
be improper for the Court to bar the evidence at the summary judgmeniSsegeaser v.
Goodale 342 F.3d 1032, 1036 (9th Cir. 2003). The Court therefore concludes it would be
improper to exclude Defendants’ evidence for lack of foundasince competent witnesses
could likely authenticate the contents ofsbdocuments at trial
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Agreement. Because Defendants argue this issue as a matter of law and sulbingit evidence
for the Court to consider, the Court denies Defendants’ motion for summary judgmbist on {
issue.

2. Retaliation Claim Under Title VII

NSHE argue®laintiff's “satisfactory” employment rating cannot support her Title VII
retaliation claim. Title VII makes iinlawful for employers to retaliate against employees wh
report workplace discrimination on the basis of race or national origin. 42 U.S.C. 83@00e-
To establish a prima facie case of retaliaagoiaintiff must show that (1) she was engaged in
activity protectedy Title VII, (2) her employer subjected her to an adverse employment ac
and (3) a causal connection exists betweemvtbeManatt v. Bank of Am339 F.3d 792, 800
(9th Cir. 2003) (citindRay v. Hendersqr217 F.3d 1234, 1240 (9th Cir. 2000§)a plaintiff
makes out a prima facie case, the burden shifts tertiptoyer to advance “legitimate,
nondiscriminatory reasds]” for its actionsMcDonnell Douglas Corp. v. Greedll U.S. 792,
802 (1973). If the employer rebuts the presumption of retaliation, the plaintiff musiriput f
“specific, substantial evidence” of prete&llings v. Longview Fibre Co63 F.3d 828, 833—-34
(9th Cir. 1995) (quotingteckl v. Motorola, In¢.703 F.2d 392, 393 (9th Cir. 1983))

NSHEargues that Plaintiff does not make out a prima facie case of retaliation urhele
VII. While NSHE concedes that Plaintiff was engaged in a protected activity stteefiled her
first EEOC charge, NSHE argues that Plaintiff's “satisfactory” evaloaating was not
sufficiently final to constitute an “adverse employment actidd6HE acknowledgeshat an
undeservediegative performance new can,if proven,constitute an adverse employment
action Yartzoff v. Thoma$09 F.2d 1371, 1376 (9th Cir. 1987), bujueghat undeBrooks v.
City of San Matea229 F.3d 917, 930 (9th Cir. 200@ performance reviemust be

“sufficiently final’ and cannot be subject to the employer’'s modificatgnooksheldthat
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because an employment decision was appealable and becagsplbyee lefhis position
while the appeal was pendirtge review was natufficiently final and thereforgvasnot an
adverse employment actidl.

NSHE submitevidencethat aPeer Reviewprocess to appe&laintiff's “satisfactory”
evaluatiorratingwas available té&laintiff under the NSHE code provisionSegMot. J.
Pleadings and/or Mot. Summ. J. Ex. G, ECF No. 41-1, afP2&ntiff admittedlydid not avalil
herself of thigorocess(SeeCamposano Decl., ECF No. 44-1, at 1). NSHE argues that Plain
failure to pursua Peer Review appesthows the evaluationlack of finality, meaningt cannot
constitutean adverse employment actiédtaintiff argueghat because she requested but was
denied reconsideration of the evaluation from the Chancellor, and because theligwailabi
Peer Review was not made known to her, the “satisfactory” evaluation wagestiffiinal.

CasesnterpretingBrooksdemonstratéhat an employer’s action is not sufficiently final
when an appeals process is pending or when the action is, on its face, a tempogsadpr
action.Seeg e.g, Cefalu v. Holder2013 U.S. Dist. LEXIS 136917, at *49 (N.D. Cal. Sept. 23,
2013) (finding a proposed suspension that was never implemented not sufficientlyJomed
v. Las Vegas Valley Water Dis2012 U.S. Dist. LEXIS 95743, at *9-10 (D. Nev. July 11, 20
(Dawson, J.finding anemployer’s rescinded action not “final or lasting@annon v. Potter
2006 U.S. Dist. LEXIS 85995, at *11-1{R.D. Cal.Nov. 28, 2006) (holding a “Notice of
Proposed Removal” was appealable and thereforknabt especially because the removal wa
proposedon its face”).In a recent case from the Northern District of California, the plaintiff
alleged his employer retaliated against him by giving him an undeservedpart® appraisal.
Leglu v. Cnty. of Saa Clara, 2014 U.S. Dist. LEXIS 117451, at *21 (N.D. Cal. Aug. 20, 201
It was undisputed that the plaintiff had submitted two appeals seeking admiresteaiew of

his appraisal, the outcome of which had yet to be decidedt *22. The court deterined that
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the plaintiff's performance review was not sufficiently final to constituteadverse employmer
action because of the pending appeals protess.

In this casePlaintiff's evaluation rating was neither “proposedt temporaryPlaintiff
did not abandon an appeals proaess-way through. Instead, she sought reconsideratitweiof
evaluation from the Chancellor and received an unequivocal denial to her rédpiestf
thereafter experienced the adverse effects of the evaluation ratiregform of her reassignmel
and termination from NSHH:hereis no allegation or evidence that NSHE plans to rescind g
modify Plaintiff's evaluation ratingAdditionally, theNSHE code provisions show that even if
Plaintiff had requestda Peer Review process, the Peer Review committee’s recommendat
was still subject to approval by the Chancell&edéMot. J. Pleadings and/or Mot. Summ. J. E
G, ECF No. 41-1, at 24T.ogether, these facts show that Plaintiff's performance evaluation
rating was sufficiently final to constitute an adverse employment attioeaching this
decision the Court rejects NSHE’s argument that Plaintiff should havethsd@eer Review
procesgprovided for in NSHE'’s code provisions. NSHE provides no authority, and the Cou
could find none, to support the proposition that Plaintiff had to pursue an appeals process
unknown to her in order to maintain her retaliation claim. UBteoks the purpose of the
finality requirement is to “[dis]courage litigation loeé the employer has an opportunity to
correct through internal grievance procedures any wrong it may have ¢ethi229 F.3d at
930 (quotingDobbs-Weinsten v. Vanderbilt Unit85 F.3d 542, 546 (6th Cir. 1999)). The
Court’s conclusion on this isseenports with this purpose.

Plaintiff adequately alleges a prima facie case of retaliation under Title Vithar@ourt
therefore denies Defendants’ motion for judgment on the pleadings as to Péaiingitftlaim for

relief. As Defendants fail to argue a lack of evidence of Plaintiff's prima facie case for

110f 20

~—

nt

-

on

rt




retaliatian, Celotex 477 U.S. at 323—24nd similarly fail to rebut the presumption of retaliatig
the Court also denies Defendants’ motion for summary judgment on tres issu

B. Second Claim for ReliefAgainst NSHE

NSHEarguesPlaintiff's second claim for reliefior violation offree speechights fails
based oINSHE’s EleventhAmendmenimmunity. Eleventh Amendmenmmunityis a
jurisdictional bar Seelapides v. Bd. of Regents of Univ. Sys. of G&5 U.S. 613, 620 (2002).
As affirmed in prior case law, NSHE is immune from suit undeElbgenthAmendmengs an
arm of the state of NevadAisabled Rights Action Comm. v. Las Vegas Events,3i6.F.3d
861, 883. n.17 (9th Cir. 200ndNevada has not waived iEdeventh Amendmenmmunity,
Nev. Rev. Stat. § 41.031(3jowever,NSHEinvoked federal jurisdiction andaived its
Eleventh Amendmenmmunity by removing the case tiois court. The Supreme Court in
Lapidesheld that a defendant’s removal of state law claims to federal court vitgi¥deventh
Amendmenimmunity over those claim$35 U.S. at 624. The Ninth Circuit extendeapidesto
mean the defendant waives immunity over both state and fedenas elden it removet
federal courtEmbury v. King361 F.3d 562, 564 (9th Cir. 200&mburyalso heldhatEleventh
Amendment immunitys waived in federal coudven ifthe state hasot waivedimmunityin its
own courtsld. at 564—-65The Court therefore concludes that when Defendants voluntarily
removed the case to this court, NSHA&ived its Eleventh Amendment immundayer Plaintiff's
state and federal claims

The Court will not consideXSHE’sadditional argumentsaised for the firstime in
Defendantsteply brief.SeeZamani v. Carnes491 F.3d 990, 997 (9th Cir. 2007)ffe district
court need not consider arguments raisedheffirst time in a reply brief)” Therefore, the
Court denies Defendants’ motion for judgment on the pleadistgsthe second claim for relief

on Eleventh Amendmemtmunity groundsThe Court also denies Defendants’ motion for
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summary judgment as a matter of law given that Defendants submitted no fegunadiats for
the Court to consider.

C. Third Claim for Relief Against Redding, Casey, and Klaich

Plaintiff brings a First Amendment retaliation claim pursuant to 42 U.S.C. § 1983tagains
Defendants Redding, Casey, and KlaiDlefendants argue the clafails for the following
reasons: Plaintiff was not engaged in a constitutionally protected activityefeadants had ng
legal authority to commit the acts Plaintiff alleges were retaliatory, Defestlame qualified
immunity, and Plaintiff cannot circumvent the statutory remedial scheme of Titlgitila
Section 1983 action.

A First Amendment retaliation claim against a government employer involves a
sequential five-step series of questions:

(1) whether the plaintiff spoke on a matter of publiccsn; (2) whether the

plaintiff spoke as a private citizen or public employee; (3) whether the plaintiff

protected speech was a substantial or motivating factor in the adverse

employment action; (4) whether the state had an adequate justificatiogaforgr

the employee differently from other members of the general public; @nd (

whether the state would have taken the adverse employment action even absent

the protected speech.
Desrochers v. City of San Bernadjixy2 F.3d 703, 708—09 (9th Cir. 20@8iting Eng v.
Cooley 552 F.3d 1062, 1070 (9th Cir. 2009)). Because these are sequential steps, failure to
fulfill any one of the factors necessarily concludes the inq8ieg Huppert v. City of Pittsbyrg
574 F.3d 696, 703 (9th Cir. 2009).

1. Plaintiff 's EEOC Charge a Constitutionally Protected Speech

Defendants first argue thBtaintiff's First Amendment claim fails because Plaintiff's

EEOC charges did not relate to a matter of public concern and therefore did not contain

is

constitutionally protectedpeechWhether an employee spoke on a matter of public concern

for theCourt to determine as a matter of |&&mng 552 F.3d at 1070determined by the content,
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form, and context of a given statemémesrochers572 F.3d at 70However, the “greates
single factor” in determining whether the speech is of a matter of public caadeencontent of
the speechd.

The Ninth Circuitbroadly definegontentas relating to a matter of public concern if it
involves*“potential or actual discriminationporuption, or other wrongful conduct by
government agencies or officidlsSee Alpha Energy Savers, Inc. v. Hang&1 F.3d 917, 925
(9th Cir. 2009. In contrast, “speech that deals with individual personnel disputes and griev
... that would be of no relevance to the public’s evaluation of the performance of the
governmental agencies is generally not of public conc@oszalter v. City of Saler320 F.3d
968, 973 (9th Cir. 2003) (quotingcKinley v. City of Eloy705 F.2d 1110, 1114 (9th Cir. 1983
(internal quotations omittediEven if an employee’s speech concerns a private grievance, th
content of the speech can still relate to a mattpubfic concern to support a First Amendmer
retaliation claimSee Karl v. City of Mountlake Terrad&/8 F.3d 1062, 1070 (9th Cir. 2012)
(rejecting argument that a city employee’s deposition testimony in a civil faykssiit was
merely a “private grievance” rather than a matter of public concern).

Here, Plaintiffclaimsshe was retaliated against for fdiEEOC chargethat allegedace
and national origin discriminatioRiscriminatory practices bgtateemployeeseven if directed
at only oneemployee and in isolated incidents, are matters of public canfdpima Energy
Savers, InG.381 F.3d at 926—27Thus, the content of Plaintiff's EEOC charge relates to a m{
of public concern. More importantly, the ¢ert of Plaintiff's speechowsan effort to make
the alleged discrimination public. Indeed, an EEOC charge is an initiglosésgaging in
employment discrimination litigatigmwhich courts have already defined as constitutionally

protected speechd. at 927 (“Litigation seeking toxpose such wrongful government activity i
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by its very nature, a matter of public concernZ9r these reasonthe Court finds that Plaintiffs
EEOCcharges contaiapeech omatters of public concern.

2. Defendants Authority to Reassign and Terminate Plaintiff

Defendants argue that Redding and Casey cannot be liable under Plainsftf's Fir
Amendment retaliation claim because they did not have the legal authority igneass
terminate Plaintiff. Defendants maintain that only Klaich, hari€ellor, had the authority as
final decision maker on these actions. As Plaintiff notes, howevectar that is not the final
decision maker can still be liabkehe or she “set[s] in motion a sesi of acts by others which
the actor knows arasonablyghould know would cause others to inflict the constitutional
injury.” Gilbrook v. City of Westminstet77 F.3d 839, 854 (9th Cir. 1999).

In her oppositionPlaintiff claims that “Redding wrote trecommendation to Klaich an
prepared the evaluation upon which the reassignment and Notice of Non-Reappointment
(‘NNR’) issued” and that “Casey was involved in these communications anchigge&(Opp’n.
Mot. J. Pleadings and/or Mot. Summ. J., ECF Noa#4). While Plaintiff alleges Redding’s
involvement in her reassignment and termination in her ComplaggCompl. 1 29), Plaintiff
makes no similar allegations in regards to Casey. That fact that “Casegwsbved”generally,
even if proven, is not enough to show that Casey set in motion Klaich’s actions of reassigt
and terminating Plaintiff. Therefore, the Cograénts Defendants’ motion for judgment on the
pleadingsas to Plaintiff's third claim for relief against Caseyth leave to amendrhe Court
denies Defendants’ motion for judgment on the pleadings as to Redding because his imto
through writing the recommendation, if proven, could support a First Amendment retaliati
claim.However, because Plaintiff provides no evidence of Redding’s involvement, the Coy
grants Defendants’ motion for summary judgment as to Redding on this claim.
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3. Defendants’ Qualified Immunity

Defendants Redding, Casey, and Klaich also claim qualified immunityRiaitaiff's
First Amendment retaliation claim. Qualified immunity shields state offisiasl as natural
persons from money damages unless the plaintiff stioatg1) there was a constitutional
violation; and (2) the state of the law was clear enough at the time of the violation that a
reasonable person in the defendant’s position would have known his actions violated the
plaintiff's rights. Saucier v. Katz533 U.S. 194, 201 (2001). Courts have discretion to address the
second prong of thBauciertest first in order to avoid unnecessary constitutional rulings.
Pearson v. Callaharb55 U.S. 223, 236 (2009). A “clearly established” right for the purpose of
qualified immunityis one that has been announced by the Supreme Court or an applicable| Court
of Appeals, i.e., binding authorit$eeBoyd v. Benton Cnty374 F.3d 773, 781 (9th Cir. 2004)
see alsdunn v. Castrp621 F.3d 1196, 1201 (9th Cir. 2010) (“[T]he right allegedly violated
must be defined at the appropriate level of specificity befacue can determiniéit was
clearly established)”

The Defendants are not entitled to qualified immunity as to Plaintiff's First Amendme
retaliation claim. The law is clearly established in the Ninth Citbait retaliation against an
employee for filing an EEOC charge for racial and natiamigjin based discrimination violates|
the ConstitutionSeeAlpha Energy Savers, In@881 F.3d at 926-27.

4. Title VII as an Exclusive Remedy

Finally, Defendants argue thRtaintiff may not circumvent the “comprehensive”
remedial scheme provided for in Title VII by filing a First Amendment retaliation clansugant
to 42 U.S.C. § 1983. Defendants argue that Title VII provides the exclusive remedy for
employment retaliationlaims. The Court agrees that Title VII is the exclusive remedy for

retaliation claims “created by its own termS&e Haines v. City & Cntyf &F., 2013 U.S. Dist.
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LEXIS 95692, at *12 (N.D. Cal. July 9, 2013). In other words, Plaintiff may not bringra clai
under § 1983 to redress a violation of Title VRlaintiff's third claim for elief, however, seeks
to redress a violation of the First Amendment, not a violation of Title VII. Titlelg®és not
provide the exclusive remedy foonstitutional violationsandPlaintiff is not foreclosed from
bringingthis claim Seed. at 13 (“[A]Jn employment discrimination plaintiff asserting a violati
of a constitutional rigt may bring suit under both Title VIl and § 1983, even if the claims ari
from the same factual allegations.”).

In sum, the Court grants Defendants’ motion for judgment on the pleadings as to th
claim for relief against Casewith leave to amendand denies the motion as to Redding and
Klaich. The Court grants Defendants’ motion for summary judgment as to Redding and de
the motion as to Klaich.

D. Fifth Claim for Relief Against Redding

Plaintiff's fifth claim for relief is for “defamatiofplus” against Redding under 42 U.S.(
§ 1983 for the allegedly defamatory statements he made about Plaintiff in his meuanoita
the Chancellor concerning Plaintiff's professional performa®eeCompl. 1 29)A
“defamationplus” claim requireshe plaintiff to either allege that the injury to reputation was
inflicted in connection vth a federally protected right” or t@llege that the injury to reputation
caused the denial of a federally protedtgtit.” Crowe v. Cntyof San Diegp593 F.3d 841, 879
(9th Cir. 2010)internal quotations and citations omitted@eddingattacks Plaintiff's
“defamationplus” claim pursuant 42 U.S.C. 8 1983 by arguing there is no constitutional
violation to supporthe claim i.e. that Plaintiff's speech in her EEOC charges is not
constitutionally protected speech. The Court will not grant Defendants’ motidresa grounds
for the reasons earlier discussed in this Onfdenethelessthe Court concludes that Plafht

fails to allege anplausibledamage to her reputation as a result of Redding’s memorandum
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Klaich, especially because “[n]Jone of [Redding’s] criticism found its waytime year-end audit
report.” (Compl. § 29). Therefore, the Court geaDefendats’ motionfor judgment on the
pleadingsas to the fifth claim foralief againsReddingwith leave to amend.

E. Seventh Claim for Relief Against NSHE

Plaintiff alleges NSHE interfered with her right to intermittent FMLA leave when
required her to designate the precise days she would be absent from work aéaesult
pregnancy complicatiof.he FMLA allows an eligible employee to take up to 12 wwaaiks of
leave during a given 1ghonth period for medical or family care reasons. 29 U.S.C. § 2612(
Intermittent leave allows an employee to take leave of woskparate blocks of time duedo
single qualifying reason. 29 C.F.R. § 825.20Bermitent leave must beriedically necessary,
as determined by a “serious health condition” of the empldgle€o show a prima facie case
for a FMLA cause baction, an employee must show théit)“the employee was eligible for thg
FMLA' s protections, (2t employer was covered by the FMLA, (3) the employee was ent
to leaveunder the FMLA, (4) the employee provided sufficient notice of his intent tdaake
and (5) the employer denied the employee FMLA benefits to which he wds®EnhWeinstein
v. AutoZoners LLC2014 U.S. Dist. LEXIS 28942, at 1®. Nev.Mar. 6 2014)(George, J.)
(citing Sanders v. City of Newpoa57 F.3d 772, 778 (9th Cir. 2011)).

Plaintiff claims NSHE *“violated [her] right to intermittent FMLA leave on amasded
basis” when it “required Plaintiff to designate the precise days she wewld leave.” (Compl.
19 66-67).Here, Plaintiffs request included a note to NSHE from her medical provider whig
stated that Plaintiff “will only be able to work 3 days a week until further ndtiesto medical
complications.” (Mot. J. Pleadings and/or Mot. Summ. J. Ex. N, ECF No. 41-1, &33E
asserts it approved and accommodated Pldmt#fjuestciting as evidence an email from

Casey to Plaintiff in which Casey instructed Plaintiff to “establish a reguiadste” with the
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caveat that Plaintiff can “of course . . . still leave as needed.” (Casey/®Be@., ECF No. 46-1

—+

at 6). Theonly evidence Plaintiff submits to support the allegation that N&étted her requeqg
for intermittent leave is Plaintiff's declaration which states ittarmittent leave would have

helped when she was scheduling various medical appointments during her high riskqyegna
(SeeCamposano Decl., ECF No. 44-1, atRlaintiff thusfails to present any evidence to show

that NSHEactually denied any of Plaintiffiequest to leave “as needed.” Therefore, while th

11%

Court denies Defendants’ motion for judgment on the pleadings as to Plaintifffglselam
for relief, the Court grants Defendants’ motion for summary judgment asstadaim. Plaintiff
provides no evidendhat NSHE actually interfered with her right to intermittent FMLA lebye
denying her requests to leave for medical appointments
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CONCLUSION

IT IS HEREBY ORDEREDhatDefendants’ Motiorfor Judgment on the Pleadings or
the alternative, Motion for Summary Judgm@h€CF No.41) is GRANTED n part and DENIED
in part.

As to the first claim for relief for discrimination under Title VII, tBeurt GRANTS
Defendants’ motion for judgment on the pleadings to the extent Plaintiff claim&NSH
discriminated against her in 20b2t DENIESthe motion to the extent Plaintiff's clainreclude
discrimination that occurred aftdre 2012 Settlement Agreemenhe Cout DENIES summary
judgment.

As to the first claim for relief for retaliation under Title VII, the Court DENIES
Defendants’ motion for judgment on the pleadings and DENIES summary judgment.

As to the second claim for relief, the Court DENIES Defendants’ motion for judgme
the pleadings and DENIES summary judgment.

As to the third claim for relief, the Court GRANTS Defendants’ motion for judgment
the pleadingsgainst Casey, with leave to amend, and DENIES the motion as to Redding ¢
Klaich. The Court GRANTSummary judgmerio Redding and denies it to Klaich.

As to the fifth claim for relief, the Court GRANTS Defendants’ motion for judgroant
the pleadings, with leave to amend.

As to the seventh claim for relief, the Court DENIES Defendants’ motion for judgmg
on the pleadings but GRANT&mmary judgment.

IT IS SO ORDERED.

Dated this 29th day of October, 2014.

District Judge
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