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surance Company v. GL Construction Company et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BENCHMARK INSURANCE COMPANY,
Plaintiff, 3:14-cv-00326-RCJI-VPC

VS.
ORDER
G.L. CONSTRUCTION COMPANYet al,

Defendants.

N N N N N N N N N N

This case arises from a dispute betweemsured and its insurer regarding the latter
duty to defend the insured party against cladfngsespass and property damage resulting frg
the disposal of construction materiaBending before the Court is Defendant and

Counterclaimant G.L. Constction Company’s (“G.L.C.”Motion for Summary Judgment.

Reply (ECF No. 32). For the reasons camgdiherein, G.L.C.’s motion is DENIED.

l. BACKGROUND

(Lemich Decl. § 1, Ex. 2, ECF No. 20). Lemich owned a parcel of real property known a

mortgage holder, on May 9, 2011d.(11 3—4). G.L.C. remained on the property by leasing

Comstock Storage from Acquired Capital. ®hComstock Storage was sold to Cerberus

(ECF No. 20). The Court also has before it Benchmark’s Response (ECF No. 24) and G.

G.L.C. is a Nevada corporation owned and operated by Gordon Lemich (“Lemich’)).

“Comstock Storage” from June 12, 2000 until it i@®closed by Acquired Capital, Lemich’s
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Holdings, LLC on December 28, 2012, G.L.C. toued its lease with the new owndd. (T 5
7). G.L.C. occupied Comstock Storagdil May 16, 2013. Throughout the duration of
Lemich’s ownership and lease of Comstock &per, G.L.C. occasionally dumped constructig
material onto the adjoiningroperty (“the Property”).I¢. 1 22). According to Lemich, he
believed that the Property was entirelyned by Truckee Meadows Water Authority
(“TMWA”) and that he had permission tispose of his materials on the Properg. {1 25—
27). However, in July of 2013, Lemich discos@ that he was mistaken when he and his
company were sued by Northern Nevada HomE8&IH”), the actual owner of at least part of
the Property, for trespass amelstruction to propertyld. § 19). This lawsuit was brought in t
Washoe County District CourfThe complaint in that case alleged that during Lemich’s
ownership and tenancy of Comstock Storagée,G.“dumped vast amounts of dirt and other
debris onto property owned by NNHRNH Compl. 4, 67, ECF No. 26-1).

On October 23, 2009, G.L.C. purchased mmercial liability insurance policy (“the
Policy”) from Benchmark in which Benchmaaigreed to defend G.L.C. “against any suit
seeking [tort damages for property damage].” (limguAgreement § l.a, Ex. 1, ECF No. 4). ]
Insurance Agreement (“the Agreementgrsed by the parties contained a number of
gualifications, including that theroperty damage must be cadidy an “occurrence” and that

the “occurrence” “take[] place during the policy periodd.Y. G.L.C. maintained the Policy
until October 23, 2013. When Lemich receivedice of the NNH lawsuit, he contacted

Benchmark’s third-party claims administratequesting that Benchmark provide defense

The

services pursuant to the Policyhis request was denied on August 2, 2013 because the claims

administrator concluded that G.L.C.’s dumpofgnaterials had beetone intentionally and

therefore did not qualify as an “occurrence” unither policy. (Westcap Letter 6, ECF No. 25;

1).
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Because the lawsuit in Washoe County wamgressing and Benchmark refused to defend
G.L.C., Lemich hired counsel to respondNINH’s allegations. On March 4, 2014 and May
2014, Lemich’s counsel made additional demandBemchmark and its claims administrator
defend G.L.C. against the NNH lawsuit agueed by the Policy. On May 29, 2014, Benchn
denied the claim because it found that (1)dbeping happened prior to the policy’s inceptid
(2) the statute of limitations barred NNH’'arhs, and (3) G.L.C.’s dumping was not an
“occurrence” as defined by the policy. (Hanshketter 5—7, ECF No. 25-4). Benchmark also

filed the present action seeking a declaratodgient that the Policgoes not cover property

damage caused by G.L.C.’s intentional dumping. G.L.C. responded by filing a counterclgi

against Benchmark alleging that the denial df.G.’s insurance claim was done in bad faith
G.L.C. now seeks summary judgment on both Berark’s complaint and its own “bad faith”
claim. G.L.C. also seeks $57,554.41 in attornéseés and costs that have accrued in defen
against the NNH lawsuit.
I. LEGAL STANDARD

A principle purpose of the summary judgment iigléo “isolate and dispose of factual
unsupported claims or defenseGglotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). A
court grants summary judgment il “the movant shows that there is no genuine issue as
any material fact and the movant is entitlejubgment as a matter of law.” Fed. R. Civ. P.
56(a). In making this determination, the cdanust draw all reasonable inferences supports
the evidence in favor of the non-moving partyilliarimo v. Aloha Island Air, InG.281 F.3d
1054, 1061 (9th Cir. 2002). “[T]his standgmabvides that thenere existence ;fomealleged
factual dispute between the pas will not defeat an otherwise properly supported motion f

summary judgment.Anderson v. Liberty Lobby, In&77 U.S. 424, 247-48 (1986). Rather,
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only genuine issues afaterialfacts are relevant tine summary judgment analysis. A facti
material if it “might affect the outime of the suit undehe governing law.1d. at 248. “The

moving party bears the initial burden of estabhghihe absence of a genuine issue of matel

fact.” Fairbank v. Wunderman Cato Johns@i2 F.3d 528, 531 (9th Cir. 2000). The burden i

met by demonstrating to the cotthat there is an absenceefidence to support the nonmoy
party’s case.Celotex Corp.477 U.S. at 325. This is done by citing to depositions, docum

electronically stored information, affidavits declarations, gtulations, admissions,

interrogatory answers, or other materials. FedCiR. P. 56(c)(1)(A). Oce the initial burden ig

met, however, “Rule 56(e) requires the nonmowagy to go beyond the gddings and identif
facts which show a genuine issue for tri&ldirbank 212 F.3d at 531.

Moreover, summary judgment is mandateddaiagt a party who fails to make a showi
sufficient to establish the existence of an elemassential to that party’case, and on which t
party will bear the burden of proof at triaCelotex Corp.477 U.S. at 322. “In such a situati
there can be no genuine issud¢@many material fact, sin@complete failure of proof
concerning an essential element of the nonmovimnty’sacase necessaritgnders all other fac
immaterial.”ld. at 322—23. This causes the moving partgdaentitled to judgment as a matt
of law because the non-moving party failed to sigfitly show facts supportive of an essent
element of the case for whishe bears the burden of prolaf. at 323. Conversely, where
reasonable minds could differ on the facts preffiein support of a claim, summary judgmen
should not be granted?etzak v. Nevada ex rel. Dep’t of CoB79 F. Supp. 2d 1330, 1333
(D. Nev. 2008).
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lll.  DISCUSSION

G.L.C. argues that summanydgment in its favor is warréed here because there is no

genuine dispute of material fact regarding whether Benchmark is obligated to defend it against

NNH’s claims. Specifically, G.L.Cargues that its dumping on tReoperty was an accident &
therefore is an “occurrence” as defined inploéicy. G.L.C. further argues that because NN
alleges that G.L.C. also dumped materialsraDctober 29, 2009 thatelsubject matter of the
lawsuit falls within the covegge period. Benchmark conterttigt under the Policy G.L.C.’s
dumping is not an “occurrence” if its actions warentional. Benchmark also asserts that t
Policy includes other limitations that excus&om defending G.L.C. in the NNH lawsuit.

A. Benchmark’s Duty to Defend

Nevada law has “long recogeid the special relationship between the insurer and it

insured.”’Powers v. United Servs. Auto. As962 P.2d 596, 603 (Nev. 1998). Indeed, “[t]he

relationship of an insured to arsurer is one of special confidencé&ihsowrth v. Combined In
Co. of Am.763 P.2d 673, 676 (Nev. 1988). The contourthefrelationshimre shaped by bot
the insurance contract and the laMistate Ins. Co. v. Miller212 P.3d 318, 330 (Nev. 2009).
For instance, the insurer’s duty to defend anredagainst liability “attaches when the insur
tenders defense of the lawsuit to the insurek.”"However, the insurer must defend against
lawsuit only if the suit “potentially seekiamages within the coverage of the polidgdckwood
Ins. Co. v. Federated Capital Cor94 F. Supp. 772, 776 (D. Nev. 1988). For this reason
duty to defend is broader than the insurer'ydatindemnify. While the duty to indemnify
arises once liability is proven, the dutydefend is triggered if the claipotentiallyis covered
by the policy.United Nat'l Ins. Co. v. Frontier Ins. CA9 P.3d 1153, 1158 (Nev. 2004).

Nevertheless, “the duty to defend is not absolute.{quotingAetna Cas. & Sur. Co. v.
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Centennial Ins. C0838 F.2d 346, 350 (9th Cir. 1988)). pdtential for coverage only exists
when there is arguable or possible coveralge. To determine whether the duty exists in a
particular case, the allegations of the complaiost be compared to the terms of the polidy.

In this case, the Court finds that summjaiggment as to Benchark’s duty to defend

G.L.C. in the NNH lawsuit would be improper. Under the Agreement, Benchmark is obligated

to defend G.L.C. only if: “The . . . property dageais caused by an occurrence which takes
during the policy period regardlesbwhether or not such occunee is known or apparent to

anyone.” (Insuring Agreement 8 I.b.(2)). Thetjes disagree about the meaning of the worf

“occurrence.” The Policy defines “occurrence” as “an accident, including a continuous of

repeated exposure to substantially s§ame generally harmful conditionld (8 V.15).
“Accident,” however, is not defite G.L.C. contends that daccident” arises when the actor
does not intend the consequences of an act esasanable person in thetor’s situation could
not foresee the resulting harm. (Defs.” RepIfECF No. 32). Benchmark, on the other hand
argues that the actor’s intentitmact determines whether the resulting harm is an accident
regardless of whether that harm was $eeable. (Pl.’s Resp. 13—-14, ECF No. 24).
However, the Court here does not readbgal conclusion regarding the interpretati
of the parties’ Agreement becausénds that there is a prelimamy factual issue that must be
resolved. G.L.C. asserts that it did not expiedtespass or cause damage to the Property

because it believed the Property onto which ihdad the materials belonged to TMWA from|

place

=

whom Lemich claims he received permission. Benchmark challenges whether Lemich actually

believed he had permission and whether he acthallgved that the Property onto which he

dumping belonged to TMWA. In support of titientention, Benchmarktes to the deposition

of Robert Fitzgerald, the primmal of NNH. According to Fitzgald, when he observed G.L.Q.

was
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trucks dumping materials on the Property he appined Lemich and asked Lemich to “pleas
stop dumping material on [hipfoperty.” (Fitzgerald Dep. 768—77:19, ECF No. 25-7). Rath
than being confused at Fitzgeraldequest or surprised at fimdj that Fitzgerald was the own
of the Property where G.L.C. trucks wel@mping, Lemich’s alleged response was that
Fitzgerald “shouldn’t worry about it” because GCLwas dumping “good matal,” but that he
would stop. [d. at 77:21-78:6). There is no evidemeéehe record that Lemich questioned
Fitzgerald's authority garding the Property or that Lemichntacted TMWA to verify that
G.L.C. retained permission to dump mater@ishe Property. Thus, a reasonable inference
from this exchange is that Lemich was not sisgal at Fitzgerald’s request because either h
knew that the Property where G.L.C. was dumgiitgnot belong to TMWA or he knew that |
never had permission to dump oe fRroperty in the first placeBecause G.L.C. does not offg
any other documentation supporting Lemich’sroléhat G.L.C. truly had permission to dumy
materials on TMWA's land, or that he was reastyatistaken that the Property G.L.C. useq
dumping belonged to TMWA, the Court finds that a genuine dispute of mdsetiaixists.
This question of fact is “material” togtcase because G.L.C.’s alleged mistaken bel
that it had permission to dungm the Property is the foundationitd argument that the harm

caused by the dumping was an “accideSte Andersq77 U.S. at 248. If G.L.C. did not

have permission from TMWA, or if Lemich kneWwat the Property where G.L.C. trucks werg

dumping the materials did notlbag to TMWA, then the dunipg was not an “accident” unde
either of the definitions proposed by the partiesnd if the dumping was not an “accident,”

then per the Policy’s definition, ¢dumping could not have been“aacurrence.” If G.L.C.’s

! Where an insurance policy fails to define the wiatident,” the Nevada Supreme Court has applied “the
common definition of the term,” which is “‘a happening that is not expected, foreseen, or inteBdekwith v.
State Farm Fire & Cas. Cp83 P.3d 275, 276 (Nev. 2004) (citation omitted). For G.L.C.’s claims to have an
under this definition, it would need to show that Lemich truly had permission from TMWA and waisaielgts
mistaken as to the locatiovhere the G.L.C. trucks were dumping materials.
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dumping of materials does ngaalify as an “occuriegce” under the Policgthen Benchmark ha

no duty to defend G.L.C. in the NNH lawsuit. Téfere, the factual dispute regarding G.L.C.

alleged permission to dump on the Properigide a sufficient reason to deny summary
judgment.See Petzgls79 F. Supp. 2d at 1333 (stating thatmmary judgment should not be
granted if reasonable minds could differ netiag the facts offered to support a claim).

B. G.L.C.’s Bad Faith Claim

“To establish a prima facie case of bad-fagfusal to pay an insurance claim, the
plaintiff must establish that the insurer hadreasonable basis for disputing coverage, and {
the insurer knew or recklesalysregarded the fact thatete was no reasonable basis for
disputing coverage Powers 962 P.2d at 604. The Court’s findithat a genuine dispute of
material fact exists as to whether Benchitaas a duty to defend G.L.C. in the NNH lawsuit
necessarily precludes summanggment on the allegation that Benchmark denied G.L.C.’s
claim in bad faith. After reviewing the Agreemiemmd the relevant fagtthe Court could not
say, as a matter of law, that Benchmark haswatduefend G.L.C. in the NNH lawsuit. Sing
there is a legitimate dispute as to Benchdsaduty, the Court cannot find that Benchmark
denied G.L.C.’s claims in bad faith. Indeed, @wurt concludes that a finder of fact is requi
to determine whether G.L.C.’s actions even fall within the purview of the Policy. Thus, it
impossible for the Court to sags a matter of law, that Benchmark had no reasonable basi
disputing coverage in this case.

Therefore, G.L.C.’s motion is DENIED.
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IT IS HEREBY ORDERED that G.L.C.'®lotion for Summary Judgment (ECF No. 2

is DENIED.

IT 1S SO ORDERED.

Dated: October 29, 2014.

CONCLUSION

Y
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7~ ROBE
United St

C. JONES
District Judge




