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Williams et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

MELVIN CHARLES COLEMAN,

Pditioner,
3:14cv-00374RCJIVPC

VS.

BRIAN E. WILLIAMS et al., ORDER

Respondents.

N N N N e e e e e e e

Petitioner Melvin C.Colemanis a prisoner in the custody of the Nevada Department
Corrections (NDOC”) pursuant to a judgment of convictiontimee Second Judicial District
Coaurtin Clark Gounty, Nevadafor possessing a controlled substance and eluding a police
officer. (Pet. 1, ECF No. 9)His direct appeal was denied by the Nev&d@reme Cort on
March 11, 2010, andhé final appedhis state habeas corpus petition was denied on April 10
2014. (d.). Petitioner seeks a writ blabeas corpusnder 28 U.S.C. § 2254 on the following
grounds: (1)), (4H5) due process and equal protection violatioasell orahabitual crminal
sentencing enhancementhich resulted in a sentence above the statutory maxig@)ue
process and equal protection violations based on the sentencing Gktof jurisdiction; §)
ineffective assistance of trial counsel for failure to have Petitioner egdrfon mental health or

substance abuse issues;i(iBffective assistance of triahdappellatecounsel for failure to have
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the controlled substance independently teatadal and failure to appehe habitual criminal
sentencing enhancement as a violation of Petitiomigiht to a jury; (8)neffective assistance of
trial counsel for failureo inform Petitioner that he was representing Petitier®gwn at the sameg
time, whichwas a conflict of interes{9)-(10)due process and equabtection violations ia
conviction based on insuffent evidence; (1) due process and equabtection violationyia
admission of bad acts evidermad evidence the state failexpreserveand(12)—(13) violation
of the Eighth Amendment via the state couapplication of the state habitual criminal
sentencing enhancenten

Upon screening under Rule 4 of the Rules Governing Section 2254 Cases in the U
States District Qurt, the Gurt dismisséd Grounds 1-5. Respondents have moved to dighas
remaininggrounds Petitoner has filed a non-opptien/motion to stay andbey. The parties
agree that at least Grounds 7 and 8 are unexhausted, making the remaindeettidhemixed.
Petitionerthereforeasks the Gurt to stay and abey the PetitiomderRhinesv. Weber, 544 U.S.
269, 277-79 (2005), and Respondents argue it should simply be dismisseRasadet undy,
455 U.S. 509, 522 (198PEecause a stay and abeyanagnwarranted.

A stay and abeyance of a mixed petition is only appropriaténitéd circumstances,
where a pétioner has shown “good cauf® the petitionéis failure to exhaust his claims first |
state court. Rhines, 544 U.S. at 277Petitioneradmits thatGrounds 7 and 8 were presented tq
the state district court inis state habeas corpus petition but were not presentieel kevada
Supreme Gurt on appeal.Petitionerargues, however, that his post-conviction appellate
counselsfailureto press Grounds 7 andt8nstitutes good causerffailing to exhaust those

grounds undeMartinez v. Ryan, 132 S. Ct. 1309 (2012)khich recognizd an exception to the
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rule announced iil€oleman v. Thompson, 501 U.S. 722, 753-54 (199%hatineffective
assistance of posbnviction counsel cannot provide good cause for failure to exhaust a cla
Respondentsorrectlynote, howeverthattheMartinez Court found good cause based
ineffective assistance of counsel in initial collateral review proceedsgs equitable matter
only becauséheinitial collateral review proceedings in that cagre the first opportuty the

petitioner tad under state law to bring hiteffective assistance tifal counseklaims Seeid. at

m.

1317 ("Where, as here, the initiadview collateral proceeding is the first designated proceeding

for a prisoner to raise a claim of ineffective assistance at trial, the calllpteceeding is in
many wgs the equivalent of a prisongrirect appeal as to tieffective-assistance clairt).
Resmpndents arguthe Gourt should not extentartinez by finding that good cause under
Rhines can be found based areffectiveassistance adppellatecounseln collateral review
proceeding. IrdeedtheMartinez Court distinguished thiacts in thatase fronthe facts of the
present case and the factoleman, seeid. at 1316 (“The alleged failure of counsel in
Coleman wason appeafrom an initiatreview collateral proceeding, amdthat proceeding the
prisoners claims had been addressed by the state habeas tridl) cdeettioner admits the
same is true hereThe Court has no doutite SipremeCourt would not extendhe*“narrow
exceptiori recognized irMartinez, id. at 1315to the facts of the present cagk at 1320 (The
rule of Coleman governs in all but the limited circumstances recognized herdt does not
extend to attorney errors in any proceeding beyond the first occasion thdl8tegteagrisoner
to raise a claim of ineffective assistance at trial.”).
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CONCLUSION

IT IS HEREBY ORDERED thateMotion to Dismss (ECF No. 19) is GRANTEIN
PART, and the Motion to &y and Abey(ECF No0.27) is DENIED. ThePetitionis mixed and
thereforesubject to dismissalnderRose v. Lundy, and here isno good cause for a stay and
abeyanceinderRhinesv. Weber or Martinez v. Ryan. Petitioner mayherefore either(1)
voluntarily dismissGrounds 7 and 8 amtoceed with the remaining grounds;(@) voluntarily
dismiss tle Petition without prejudice andeturnto state court to exhaust Grounds 7 andf 8.
Petitioner chooses the second option, the court makes no assurances about any pessiide
procedural bars or the timeliness of a subsequently filed federal habeas cotpmrs peti

IT IS FURTHER ORDERED thaetitioner shall have thirty (30) days from the date ¢
entry of this ordemto the electronic dockéo: (1) inform the Court in a sworn declaration that
he wishes to dismigSrounds 7 and 8 and proceed only on the remaining grpan( inform
this court in a sworn declaratitimat he wishes to dismisise Retitionto reurn to state court to
exhaustGrounds 7 and.8Failure to comply will result in the dismissaltbé Petition

IT IS FURTHER ORDERED that etitioner elects to dismissly Grounds 7 and 8
and pra@eed on the remairngngroundsResmndents shall file and serve an answer, which mu
comply with Rule 5 of the Rules Governing Section 2254 Cases in the United States Dist
Courts, within fortyfive (45) days aftePetitioner serves his declaratioRetitionershall have
forty-five (45) days fronservice of the answeb file and serve a reply.

IT IS SO ORDERED.

Dated this4th day of March, 2016.
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