Lakeside In

, Inc. vs the Bank of the West

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

LAKESIDE INN, INC.,

Plaintiff, 3:14-cv-00473RCIWGC

VS.

ORDER
BANK OF THE WEST,

Defendant

N N N N e e e e e e e

This case arises out of the breach of a loan agreer®emding before the Cousta
Motion for Summary Judgment (ECF No. 1Blaintiff hasopposed the motion and
alternativelyrequested that the Couwtéfer ruling until it can take three more defiosis. For
the reasons given herein, the Cougrgsthe motionand makes the requested declarations
accordingly
l. FACTS AND PROCEDURAL HISTORY

Plaintiff Lakeside Inn, Inc., d.b.a. Lakeside Inn & Casino (the “Casino”) sued Defen
Bank of the West (the “Bank”) in Nevada state court for declaratoryfartter” relief under
Nevaddaw. The Eank removed under 28 U.S.C. 88 1441, 1332. The relief s@mugbgnizable

under 88 2201, 2202.
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On March 20, 2009he parties entered into a Termdn AgreementTLA”) and
Promissory Not¢“TLA Note€’) for $6.5 million. (V. Compl. 5, ECF No. 1-3). Under the 10-
year Note, the unpaid principal balance accrues interest at a rate cit8&othe one-month
LIBOR rate,adjusted monthly (“Interest Option 2")d(). TheTLA Note matures on March 15|
2019. (d.). The parties modified the TLA on April 12, 2012 via the Term Loan Modification
Agreement (“TLMA"). (Id.). Because the Casirselected Intere€dption 2 on thd LA Note
there was no prepayment penalty, and no loan fee wasldug 6} On March 20, 2009, the
parties also entered into a Revolving Line€CoéditLoan Agreement‘RELOC”) and
Promissory Not¢"RELOC Note”), attached as Exhibits 4 and 5 to the VC, for $1 million,
accruinginterestat a rate of 0.50% above the prime rate, and maturing on May 15, B011. (
1 7). On February 24, 2009, the parties entered into an International Swaps and Derivativie

Association, Inc. Master Agreement (“Swap Agreement”), in which theggaagreed interest o

=]

the TLA would be a fixed rate of 6%4d( { 8)*
All of these agreements were secured by a Deed of Trust and Security Agreementjand

Fixture Filing with Assignment of Rent against eight parceth@fCasino’seal propertyand

1 The allggations in paragraph 8 of the Verified Complareconfusing for several reasons.
First, it seems odd that the Bank would agree in February 2009 to a fixed rate of 6%rotoa Joa
be signed the following month, and tharhen it came time to execute the loan itgelfarch
2009, providea variable ratéen the terms of the loan itselSecond, the allegation indicates tha
the Swap Agreement was “dated February 24, 2009thadttheparties were “authorized” to
enter into theSwap Agreementia the March 20, 2009 TLAThat allegatia is chronologically
confusing. Perhaps the date of authorship of the Swap Agreement was February 24, 2009, but
the parties did not execute it until after they executed the March 20, 2009 TLA. Busine C
has not alleged the date of execution of the Swap Agreement &xcepe it was “dated
February 24, 2009.” Thirdhe Casino alleges that the Bank offered the fixed 6% interest rate
via the Swap Agreement “in response to [the Casino’s] request for a fixddanatgthe Bank]
declined to offer a fixed rate loan tt\§ Casino]).This allegation seems to say that the Bank
via the Swap Agreement, gave the Casino a fixed 6% interest rate on the TLA atitimésCas
request, because the Bank had refused to offer a fixed rate loan on the TLA. The Catirt dpes
know whatto make of this allegation.

—
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the Casino’s personal propefthe “Security Agreement” or “SA”XId. 1 9) Several non-
partiesguarantied the agreementsl. (f 10). The RELOC was amended three times, ultimate
resulting it no longer being secured by thel&A by a separate security agreement (and the
same guarantorgind extending the maturity date to August 15, 2084 (] 11+14).

The Casino has never missed a payment under any of the notes, and the notes are
secured by the collaterdld. 1 15-1% On February 18, 2014, representasivf the parties
met, and the Bank indicated it did not intend to renew the RELAQCYT 7). In March 2014
representativef the Bank told a representative of the Casino that the Bank would {ratfeére
Casinopay off the RELOC before the maturity datie. § 18). In April 2014, theBank made
the same requediut this time the Bank alleged that the Casino was in defbcdrtain non-
monetary covenantsnder the RELOC.I. § 19)? After failed attemptso resolve the matter,
the Bank issued the Casimaritten notice of default as to both the TLA and the RELOC on M
9, 2014; the amounts then owed underdams were $5,496,506.79 afil02,250 respectively
(Id. 191 26-24). On May 30, 2014, the Casino offered to pay the RELOC in full within ten da
of signing an agreement resolving the dispute and to take othersaictiaddress thedBk’s
concerngunder the nomonetary covenantgdld. § 25). The Bank counteroffered on June 18,
2014. (d. 1 29). On July 9, 2014, the Bank made offered not to impose a default interest r
the RELOC if paid off in full by the week of July 21, 2014d.(f 34). The Casino complied, by

the Bank imposed a default interest ratgway (Id.).>

2 The Casino implieg was not in default because it had nawgssed any paymen&dthe
debt was fully secured by the collateral. In other words, it appears thaspiokeds over the
value of the collateral, and thiie “nonmonetary covenant” at issue is thia value of the
collateralcould not drop below the amount due on the loan (or some other amount).

3 It is not clear whether the Casino means to allege that the Bank imposedlaidkeiast rate
as to the ELOC, the TLA, or both, or whether the promise not to charge default interest if t
Casino paid off the RELOC was meant to apply to the RELOC, the TLA, or both.
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The Casino is prepared to pay off the TLA in full but feaesbank will argue thaill
trigger an edy termination liabilityunder the Swap Agreement of approximately $400,060.
1 36). The Casino is also not certain that the Bank has not transferred the Sveapehgrand
any such transfer requires the Casino’s consent, which it has not ¢avéj. 838-39).

The Casino seeks five declarationich the Court will characterize as follaw$)
whetherthe Bank may foreclose under the SA based on a breach ofraor@tary covenant
when the debt is fully secured; (2) whether the Bank may enforce the SA agai@stsino’s
personal property when the debt is fully secured and there has been no monetary(8lefault;
whether the Bank’s remedies include the right toc#lateralwhen the debt is fully securéd;
(4) whether paragraph 2.3 of the TLA Note is in substance a liquidated damages provision
so, whether itis unenforceablas apenalty and whether the Swap Agreement obviates
paragrapl®?.3, in any case; and (5) whether, if the bank has transferred the Swap Agreermne
transfer is invalid under paragraph 7 of the Swap Agreement andraksi@@albreach of the
Swap Agreementnd whether the Swap Agreement is vague and ambiguous concerning g
termination ées and therefore unenforceabldne Casino also seeks any necessary and
appropriate further relief, such as injunctions. The Bank has moved for sumngnejtd The
Casino has responded amakalso requestedddtional time under Rule 56(d).

. LEGAL STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

4 This claim appears redundant with the first.
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there is sufficient evidence for a reasonable jury to return a verdict footimeoving partySee

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). In determining summary
judgment, a court uses a burdanfting scheme:

When the party moving for summary judgment would bear the burden of proof at
trial, it must come forwardvith evidence which would entitle it to a directed
verdict if the evidence went uncontroverted at trial. In such a case, the moving
party has the initiaburden of establishing the absence of a genuine issue of fact
on each issue material to its case.

C.A.R. Transp. Brokerage Co. v. Darden Rests., 8@ F.3d 474, 480 (9th Cir. 2000) (citations

and internal quotation marks omitted). In contrast, when the nonmoving party bears the b
of proving the claim or defense, the moving party can meet its burden in two Walyg: (
presenting evidence to negate an essegigahent of the nonmoving parsytase; or (2) by
demonstrating that the nonmoving party failed to make a showing sufficientbststan
element essential to that pagyase on which that party will bear the burden of proof at trial
See Celotex Corpd77 U.S. at 323-24If the moving party fails to meet its initial burden,
summaryudgment must be denied and the court need not consider the nonmoving party’
evidenceSeeAdickes v. S.H. Kress & C&98 U.S. 144 (1970).

If the moving party meets its initial burden, the burden then shifts to the opposing p
to establish a genuinssue of material fac6ee Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the oppo
party need not establish a material issue of fact conclusively favr. It issufficient that the
claimed factual dispute be shown to require a jury or judge to resolve the phffsig
versions of the truth at trialT.W. Elec. Serv., Inw. Pac. Elec. Contractors Ass'809 F.2d

626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary judg
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by relying solely on conclusory allegations unsupported by f8ets.Taylor v. Lis880 F.2d
1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertions and
allegations of the pleadings and set forth specific facts by producing tmrpeidence that
shows a genuine issue for tri8leeFed. R. Civ. P. 56(elelotex Corp.477 U.S. at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
1. ANALYSIS

The issues before the Court are pure matters of law, i.e., contractual tateyprand the
application of Nevada law to the contracts at issue. The Court therefore finde fhether
discovery is required and declines the Casino’s reqaekdfer uling until it deposes three mor
persons under Rule 56(dypncerning the valuation of the collaterdhe Casinocorrectly notes
that theras afactualdispute concerninthe value of the collaterabut the Casino has not \tize
presentction asked the Court to makdarctual declaratioms to the value of theollateralor a
mixed declaationof law and fact as to whether the debt is fully secured. The Casino has 0
asked the Court tdetermine certain aspectstbé Bank’s legal rightandremediesassuming
certain factual circumstancase true including that the debt is fully secure8egV. Compl.

1 44 (whether . . . , when the security for the indebtedness is more than suffigaerff.25
(“whether . . . , when security &lequatand. . . ."); id. 146 (“whether . . . , whethe available
security is adequatg). Nowhere does the Casino ask the Coudctnally declare the value of

the collateral or whether the debt is fully secured.
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A. TheFirst and Third Claims

The Court grants summary judgmenttie Bank orthese claims Although the Bank
argues that the Casino is in fact in default, that is not the iSfueCasino has not asked the
Court to declare a non-defaultidthe Bank has nota@unterclaimed to asthe Court to decla a
default Thequestionpresenteds whether the Bank may foreclo&@nd under the third claim,
sell the collateral, which is part of the foreclosure prodeasg¢d on a breach of a non-moneta
covenant when the debt is fully securddhe answer i8yes’

The Casino argues that undéanke v. Prautsghd01 P.2d 680 (Nev. 1965), foreclosur
of real property imecessarilymproper under Bvadadaw where there is no monetary default, §
long as the debt is fully secureankedoes not stand for that pragtion The mortgagee in

Mankesought to foreclose based on the mortgagor’s failure to maintain the property, build

and improvements, as required by the deed of tBest.idat 681. The mortgagor sued to enjgin

foreclosure, and the trial cdunled for the mortgagor based isfactual findingthatthe
mortgagee defendant had not provddeachof the relevant covenarfiee idat 682—83.The
Nevada Supreme Couatfirmed, rulng that the triatourt’s factial findingwassupported by
substantial evidence and thah#d beercorrect to require the mortgageebear the burden of
proving abreach of th&ovenanteventhough the mortgageeas the defendant imaction to
enjoin a nonudicial foreclosure as opposeddmlaintiff in a judicialforeclosure actionbfy far
the mostegally interesting aspect of the casgee idat 684. heMankeCourt did not address
whether there mu$te impairment to the securitgr foreclosure to occur based on a non-
monetary defaultbecausehat issue was not bate it and the Court can find no authority
supporting such a ruleTheonly reason the mortgageeMankewas required to prove that the

alleged waste impaired the value of the security is because the covenantwagsuplicitlyso
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limited. See idat 682(“and further that she will not make any alteration or alterations to sai
buildings or improvementshich would in any way reduce or impair or tend to reduce or imj
the value of the propertyansferredhereunder’ (emphasis added; internal quotation marks
omitted)) Indeed, ilMManke the impairment of the value of the collatewvas nobnly a

condition required foforeclosure based dhe non-monetary defaulffirmative or

ameliorativewaste) it was incorporated directly into the very definition of the event of default.

Thatis, impairment of the value of theauritywas an element of the event of default its@lfie
events of defaulht issuen the pesent case are not similatimited or defined under the TLA,
and the Casino points to no authoritgicating that such a limitation @vens ofdefaultis
inherent in the lawlt haslong been the case that addition to adopting standard covenants b
referenceparties to deeds of trust in Nevada ngayerallyenter into whatever covenants they
wish. SeeNev. Rev. Stat. § 107.050 (1927).

The copy of the SA attached to the Verified Complbsts twelve events of defayl{see
TLA 85, at 11-13, ECF No. 1-3, at 17), ot of which concern non-paymengee id 88 5.1,
5.2 atll). Section5.3 makes it an event of default for the Casino to breach any covenant {
does not call for the payment of moneguEh breaclkcontinues for 30 daysSée id8 5.3, at
11). There are covenants requiring a certain debt service coverage ratio,od total debt to
tangiblenet worthmaintenance ofash equivalents, aradcertainoan balance to appraised
collateral value ratio(See id88 4.6, 4.10, at 8-9). It is these provisions that appear to be th
source of the dispute. If the Casino has breached these proviseneshas been an event of
default under the TLA, anidreclosue is permitted under the S/AS€eSA 881111V, at20-22,
ECF No. 1-4, at 43 (defining “event of defauttiextensively with the termdefinition under

the TLA and providing the remedy of foreclosared sale of the “Propertyteal propertyas
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with adeed of trust andf the “Collaterdl (personal property) under thdCC). The Casino
points to no Nevada laar provision of the governing documemtslicatingthatthe adequacy of
the securityhas anything to do witthe availability of the remedy

B. The Second Claim

The Court grants summary judgment to the Bank orcthim. The issue isvhether the
Bank may enforce the SA against the Casino’s personal property when the défpsisciuled
and there has been no monetary defalitte answeis “yes” The Casino points to no Nevada
law or provision of the TLAr SApreventingactiors against personaltysed as collaterghs
opposed t@ctions against realtysed as collaterpbr requiring a monetary default as opposeq
a nonmonetary default The Casino appears to make no additional arguhezaapart fromthe
argument it hasrmpsented undevlanke Assuming some event of default, which, again, the
Court has ot been asked to declare, theATand SAmay be enforced against the Casso’
personalty under thefierms regardless of the adequacy of the security on#itere of the
default

C. TheFourth Claim

The Casino asks the Court to declare whether paragraph 2.3 of the TLA Note is in

substance a liguidated damages provision, and if so, whether it is unenforceable ay,aapenal

whether the Swap Agreemaeantiviates paragraph 2.3, in any case. Paragraph 2.3 reads: “U
and during any Event [of] Default . . . the entire unpaid principal amount . . . outstanding s
bear interest §6%] above the [interest rate then in effect] . .. .” (TLA Note § 2.3, at 2, ECH
1-3, at 40.

Assuming that the Nevada Supreme Court would subgfattt interest rates to the san

reasonableness requirementigsidated damages clausdise provision is not unreasonalfee
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Mason v. Fakhimi865 P.2d 333, 336 (Nev. 1993) (noting that liquidated damages provisio
providing for up to 13.3% of the purchase price had been desrasdnablestimates of an
aggrieved party’s expenses related to a defadlithoughMasonconcerned the breach of a re
estate sales contract, and not the breach of a loan agreement, the Cous dédiitty finding
that an increase in 5% the interest rate aareal property mortgage within the realm of
reason as to a lender’s estimate of damages due to a.brdtubugh a normonetary breach
may, depending on its nature, cause no direct monetary dathageay a failure to makelaan
payment doest can stillcause consequential or incidental damages tkateay difficult to
calculate with precisionFor example, one of the financial covenants at issue here is the
requirement to keep the value of the collateral at a certain percentage ostaading loan
balance. If the ratio becomes towv, thedefault interest rate gives the Basikme additional
monetary benefit to compensate for the loss in the value of the collateral shoutzhiebe
necessary to foreclose. Alternatiyelhe Bank may wish tforeclose on the collateral
immediatelyin order tosell it before the value decreases furthdhatprocesss not free.
There are attorneygusteesand others to compensataxes and fees to be paid, eione of
these kinds focosts are easy to calculd&teéThe Court cannot sadlie default interest rate was

unreasonable or akin to an wherceable penaft

5 Reduced value of collateral may alsoabeue to a lender of future financial problems of a
commercial borrower This is of course the reason for thkey“non-monetary but financial
events of defaultThese events serve as warnings to a lender that the boisalvity to repay
may be in jeopardyeven if no payment has yet been ldtas not unreasonable for a security
instrumet to provide foracceleratiorand foreclosurender such circumstances, so that a len
may recover its investment befdhee chance of recovery beconfegherjeopardized

6 It is alsoworth noting thalNevada habkad notraditionalusury lawfor over 30 yearsand its
previous usury law hadlever capped the legal rdielow 10%, the standamd the English
speaking worldor three centuriesSeeAn Act Against Usury, 37 Hen. 8, c. 9 (1645) (Eng.), 3
Statutes of the Realm 9987. As the Bank notes, the default rate in this case was under 8%
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As to the effect of the Swap Agreement on paragraptPaBtiff appears to aske
Cout to declare whether the Swap Agreememoses a fixed 6% interest ratespite any
default interest rate listed the TLA The answer iso.”

First, the Swap Agreemesimply does not goveror in any way affecthe TLA. As the
title of the Swap Agreement already strongly impli#stérnational Swaps anderivatives
Association, Inc. Master Agreeméntthe Swap Agreement by its own definiticgaspliesonly
to various kinds of complex investment transactions, not to simple loan agree@eaBwép
Agreement § 14, at 16 (definin@pecified Transactidn). In other words, it doeshapply to
the TLA byits own terms. tlis aform master agreemedesigned to govern past and future
agreements between parties routinely entering into agreements concentang kinds of stock
options and commaodity swap$he wse of this docmentto govern the TLA and RELOC would
be strange The Swap Agreemens not well suited to govermé TLA or RELOGC because it
was not designed to be used to govern loan agreements.

As the Bank ntes the purpose of such an agreement, as explained by the Court of
Appeals, is for two parties to exchangetlcasspecified intervalsased on hypothetical loans,
securities, commodities, etSee Thrifty Oil Co. v. Bank of Am. Nat'l Trust & Sav. As310
F.3d 1188, 1191-92 ((9th Cir. 2002n asimple interest rate swane party agrees to pay an
adjustable rate of interest to the other on a hypothetical loan, while the otheagrady to pa
a fixed rae of interest to thérst partyon the hypothetical loasee id.It is essentially a
wagering contract where one party kbt interest rates will risendthe othetbets they wi
fall. In the present case, the parties apparenttgred into the Swap Agreement so that the
Casino could protect itself under the TLA and RELfD&n arising LIBOR rate. If the

adjustableateon those loansose above the 6% fixed rate that the Casino originally wattted
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Bank would be bound under the separate Swap Agreement to pay the Casino the difference, so
that the Casino would be no worse off in the long run. Thr#fies the otherwise unintelligible
allegations irparagraph &f the Verified @mplaint that the Bank offered the Casa®% fixed
interestrate under the Swap Agreement becaussfused to give the Casino a fixed 6% interest
rate under the TLASee supranote 1. That is, the parties did not, as the Casino alleges, agree to
a fixed 6% ate under the TLA. They agreed (according to the Bank) that the Casino would pay
a fixed 6%under he separat8wap Agreementind the Bank would pay soradjustable rate
thereunder, to insure the Casino against a rising athlestate But the Swap Agreement does
not affect the TLA itself.Moreover, the Cort is unable to find the agreed upon interest rates
anywhere in the SWAP Agreemeutt the Schedule attached therefthe Schedule to the Sy
Agreement does not appear to establish or even idemyfgarticularswaptransactions itself.
The Bank has provided an explanation of what it sayat¢healswap under the Swap
Agreement was, buhat ultimately des not matter here. Whatdear(and dispositivejs that
the SwapAgreementdoes not directly affect or govetime interest rates under theA and
RELOC.

This finding dso settles any dispute ovdrow the Swap Agreement affects any early
termination fegrovisions under A: it doesnt. The termination fees under 8t& Swap
Agreement itselfi.e.,those applicable under the Swap Agreement if a party terminates the [Swap
Agreement early, are presumably enforcealblee Court need nadleterminevhetherthose fees
are enforceable or vague, however, becaosgarty has alleged a breach or impending breacgh
the Swap Agreeent itself and the issue is therefore not ripe.
1

I

12 0of 15




D. TheFifth Claim

The Bank provides theeclaratiorof its Vice President, Jo8lpencer, who attests thhe
Swap Agreement has not been transferi@de$Spencer Declf 1,39, ECF No. 12 The
Casino provides evidence, howewdigtDennis Boesen told the Casino’s representatives
Richard Jeha and/illiam Kartozian at aluly 23, 2014 meeting that included Mr. Sperthat
the Swap Agreement had been soBkdleha Decl. § 23, ECF No. 26; Kartozian Decl. Y 23,
ECF No. 27).

The Court has not been asked to declare whether the Swap Agreement has been
transferred.The dispute over whether a transfer occurred, howewskes the issues the Court
has been asked to answer rigdne Court has been asked to declare whether a transfer wou
invalid under the Swap Agreement and whether it woaltstitute a breachf the Swap
Agreement Paragraph 7 of the Swap Agreement provides that no interest or obligation
therainder may be transferred without prior written consent of the other party, exce@mnucs
a corporate merger to the extent the transferred interest is payable to it from a defaulting
as defined in paragraph 6(e) of the Swap Agreement, and that any noncompliantis aasde
(SeeSwap Agreement §,7at 10, ECF No. 1-4, at 16).

The Qurt rules thaiany transfer of the Bank’s interest or obligations under the Swap
Agreement, if any such tampted)ransferexists, without written consent of the Casino, and
not pursuanto a corporate merger oy the exent the transferred interestnsisted only of
amounts payable to the Baftkm the Casino undgraragraph 6(e) of the Swap Agreement
void. Howeversuch a transfedoesnot constitute a breach, because an act that is void tedg
terms of a contract is a nullityThecontractdoes noprovidethatanattemptto committhe act

constitutes a breacfor example, under thetvents of defaultsection
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The Court will not determine whether ti&vap Agreement isnenforceale for
vagueness or ambigujtipecausgas notedsupra there is no allegation of an impending bread
of the Swap Agreement itself. Indeed, the Casino alleges it has not faile#técamy payments
and is not in danger of such failure.

CONCLUSION

IT IS HEREBY ORDERED that th/otion for Summary Judgment (ECF No.)14
GRANTED, and the Court DECLARES:

1. Bark of the Wesmay foreclosen its March 20, 2009 Term Loan Agreement
and Revolving Line o€reditLoan Agreementvith Lakeside Inn, In¢.as amende@&nd subject
to the laws governing deeds of trust and secagrgementsn personal propertgs applicable,
sell any real and personal collatersécuring those debts, based on a breachyot@avenard in
the relevantoanagreementsr security instrumenisvhetherthe breach benonetary or non-
monetary andregardless of whethéne debt remaintlly secured Although it is apparent
there is a rip@ispute over these issudse t@urt does noherebydetermine whether any
covenants have been breached or whetherdbegisfully secured, as no party has requested
such a declaration

2. The default interest provision under § 2.3n@March 20, 2009erm Loan
Agreement Promissory Note is raot unenforceable penalty.

3. TheFebruary 24, 2009 Swap Agreement has no direct effect dviataeh 20,
2009Term Loan Agreement ariRevolving Line ofCreditLoan Agreement

4, Any transfer oBark of the Westsinterest or obligations under the February 24
2009 Swap Agreement, if any su@tempted)ransferexists, without written consent of the

Casino, and not pursuaiat a corporate merger tw the exent the transferred interesinsisted
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only of amounts payable to the Baiin&m the Casino under paragraph 6(e) of the Swap
Agreementis void butdoesnot constitute a breach.
IT IS FURTHER ORDERED that the Clerk shall enter judgment and clesease.

IT IS SO ORDERED.

Dated: This 25th day of March, 2015.

United Stgtg's District Judge
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