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, Inc. vs the Bank of the West

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

LAKESIDE INN, INC.,

Plaintiff, 3:14-cv-00473RCIWGC

VS.

ORDER
BANK OF THE WEST,

Defendant

N N N N e e e e e e e

This declaratory judgment acticarises out ofhe breach of a loan agreemeiihe Qurt
has granted summary judgment to Defendant, who has now moved for attéeesyasnd costs
For the reasons, given herein, the Court grants the motion in part and denies Blabjéfftion
to the Bill of Qosts
l. FACTS AND PROCEDURAL HISTORY

Plaintiff Lakeside Inn, Inc., d.b.a. Lakeside Inn & Casino (the “Casino”) sued Defen
Bank of the West (the “Bank”) in Nevada state court for declaratoryfartter” relief under
Nevaddaw. The Eank removed under 28 U.S.C. 88 1441, 1332. The relief samugbgnizable
under 88§ 2201, 2202.

On March 20, 2009ht parties entered into a Termdn AgreementTLA”) and

Promissory Not¢“TLA Note’) for $6.5 million. (V. Compl. 5, ECF No. 1-3). Under the 10-
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year Note, the unpaid principal balance accrues interest at a rate cit8&othe one-month
LIBOR rate,adjusted monthly (“Interest Option 2")d(). TheTLA Note matures on March 15
2019. (d.). The parties modified the TLA on Apil2, 2012 via the Term Loan Modification
Agreement (“TLMA"). (Id.). Because the Casirselected Intere€ption 2 on thd LA Note
there was no prepayment penalty, and no loan fee wasldug 6} On March 20, 2009, the
parties also entered into a Revolving Line€CoéditLoan Agreement‘/RELOC”) and
Promissory Not¢"“RELOC Note”), attached as Exhibits 4 and 5 to the VC, for $1 million,
accruinginterestat a rate of 0.50% above the prime rate, and maturing on May 15, Bf)11. (
1 7). On February 24, 2009, the parties entered into an International Swaps and Derivatiy
Association, Inc. Master Agreement (“Swap Agreement”), in which theggaatreed interest o
the TLA would be a fixed rate of 694d( { 8)*

All of these agreements were secured by a Deed of Trust and Security Agreement
Fixture Filing with Assignment of Rent against eight parceth@fCasino’seal propertyand
the Casino’s personal propefthe “Security Agreement” or “SA”XId. 1 9) Several non-

partiesguarantied the agreementsl. (f 10). The RELOC was amended three times, ultimate

1 The allggations in paragraph 8 of the Verified Complareconfusing for several reasons.
First, it seems odd that the Bank would agree in February 2009 to a fixed rate of 6%rotoa
be signed the following month, and tharhen it came time to execute the loan ftseMarch
2009, providea variable rate in the terms of the loan its&&cond, the allegation indicates thg
the Swap Agreement was “dated February 24, 2009thadttheparties were “authorized” to
enter into theSwap Agreementia the March 20, 2009 TLAThat allegatia is chronologically
confusing. Perhaps the date of authorship of the Swap Agreement was February 24, 200
the parties did not execute it until after they executed the March 20, 2009 TLA. Busine C
has no alleged the date of execution of the Swap Agreement except to note it was “dated

February 24, 2009.” Thirdhe Casino alleges that the Bank offered the fixed 6% interest rate

via the Swap Agreement “in response to [the Casino’s] request for a fieddaat([the Bank]
declined to offer a fixed rate loan to [the Casino]). This allegation seemgtttaséhe Bank,
via the Swap Agreement, gave the Casino a fixed 6% interest rate on the TLA atitimésCas
request, because the Bank had refused to affieed rate loan on the TLAThe Court doesn’t
know what to make of this allegation.
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resulting it no longer being secured by thel&A by a separate security agreement (and the
same guarantorgind extending the maturity date to August 15, 2004 (] 11+14).

The Casino has never missed a payment under any of the notes, and the notes are
secured by the collaterdld. 1 15-1% On February 18, 2014, representasivf the parties
met, and the Bank indicated it did not intend to renew the RELQCY(17). In March 2014
representativef the Bank told a representative of the Casino that the Bank would {ratfeére
Casinopay off the RELOC before the maturity datiel. § 18). In April 2014, theBank made
the same requediut this time the Bank alleged that the Casino was in defbcértain non-
monetary covenantsnder the RELOC.I¢. 1 19)? After failed attemptso resolve the matter,
the Bank issued the Casimaritten notices of default as to both the TLA and the RELOC on N
9, 2014; the amounts then owed underdlams were $5,496,506.79 afil02,250 respectively
(Id. 191 26-24). On May 30, 2014, the Casino offered to pay the RELOC in full within ten da
of signing anagreement resolving the dispute and to take other adioaddress thedBk’s
concerngunder the nomonetary covenantgdld. § 25). The Bank counteroffered on June 18,
2014. (d. 1 29). On July 9, 2014, the Bank made offered not to impdeéaalt interest rate on
the RELOC if paid off in full by the week of July 21, 201Kl. ] 34). The Casino complied, by
the Bank imposed a default interest ratgway (Id.).>

The Casino is prepared to pay off the TLA in full but feaesbank willargue thatvill

trigger an early termination liabilitynder the Swap Agreement of approximately $400,0€0.

2 The Casino implieg was not in default because it had nawgssed any paymendthe
debt was fully secured by the collateral. In other words, it appears thaspiokedss over the
value of the collateral, and thiie “nonmonetary covenant” at issue is thia value of the
collateralcould not drop below the amount due on the loan (or some other amount).

3 It is not clear whether the Casino means to allege that the Bank imposedlaidkeiast rate
as to the ELOC, the TLA, or both, or whether the promise not to charge default interest if t
Casino paid off the RELOC was meant to apply to the RELOC, the TLA, or both.
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1 36). The Casino is also not certain that the Bank has not transferred the Sveapehgrand
any such transfer requires the Casiremasent, which it has not givend(19 38-39).

The Casino sougtitve declarationswhich the Courtharacterizé as follows (1)
whetherthe Bank may foreclose under the SA based on a breach ofraor@tary covenant
when the debt is fully secure(®) whether the Bank may enforce the SA against the Casino’
personal property when the debt is fully secured and there has been no monetary(8lefault;
whether the Bank’s remedies include the right toc#lateralwhen the debt is fully securéd;
(4) whether paragraph 2.3 of the TLA Note is in substance a liquidated damages provisibr
so, whether itis unenforceablas apenalty and whether the Swap Agreement obviates
paragrapl®?.3, in any case; and (5) whether, if the bank has transferred the Swap Agreermne
transfer is invalid under paragraph 7 of the Swap Agreement andraksie@albreach of the
Swap Agreementand whether the Swap Agreement is vague and ambiguous concerning g
termination ées and therefore unenforceabldne Bankmoved for summary judgment, and th
Court granted the motion. The Bank has now moved for attosrfeg's and costs.

. LEGAL STANDARDS

Rule 54 requires an award of costs to a prevailing party and permits dtdessyto a
prevailing party if provided for elsewhere (by statute, rule, or cont@eetf-ed. R. Civ. P.
54(d). Local Rules 54-and54-16 contain procedural and evidentiary requirements.

1. ANALYSIS
A. Attorney’s Fees
The Bank notes thaection7.16 of the RELOC provides foeasonable attorndges

expert feesand costso theprevailingpartyin any actionincluding those for declaratory

4 This claim appears redundant with the first.
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judgment, “which ism any manner related fthe RELOC]or its breacH. Likewise, section 7.4
of the TLA povides forreasonable attorndges, expert feesnd costso the ender‘in
connection with the preparation, administration, and enforcement of [the TthA]S{vap
Agreement], or any of the other Loan Documents.” The present action qualifieshasker
provisions. The Casino forced the Bank to defend a declaratory judgment actiderat éourt
over the interpretation arehforceabilityof the TLA, the RELOC, and the Swap Agreement.

TheCasino makeseveral arguments in opposition. First, the Casinoearthat it did
not default under the Swap Agreement, as required fotlieesunder.But the TLA itself
provides for fees based on the present adtistitutedby the Casino to interpret the Swap
Agreement. The fact that an interpretation of the Swap Agreement was requittesl pnesent
case does not limit the availabiliby fees to those made available via the Swap Agreement i

Second, the Casirargues that fees are not available under the RELOC, because th¢
RELOC was paid in full before the action was instituted. This, again, ignoraséit@bility of
fees under the TLA.

Third, the Casino argues there has been no defaudtt iSidcontested, at leaas to“non-
monetary defaults, but even if there had been no defalodt, TLA provides for fees based on t
Bank's need to defend itself as to the present declgrptdgment action.The needfor the
Bank to defendtselfin a declarator judgment action by theaSinoas to thanterpretation and
enforceability of the TLA is clearlgn expensecurred in connection with the enforcement ofj

the TLA and other loan documents.

Fourth, the Casino argsithatthe parties previously agreed no more than $161,378.36

would be sought in fees and costs, not $171,378\&&rly three weeksdfore the Casino filed
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its opposition, however, the Bank had already amended the present motion to redueédhe
fees ad costs sought to $145,535.23, rendering the present objection moot.

Fifth, the Casino argues that any fees and costs inchefedeservice of the ©@mplaint
on August 26, 2014 shouttecessarily be deniedhe Qourt rejects this argumentWhenit
becomes clear that litigation is impending, it is not unreasonable for the partiegage
attaneys to begin work in anticipatiorsuch attorney labor is reasonably characterized as
having been incurred as a result of the eventual litigation so long egaheial litigation is
causally related to the attorney labor.

Sixth,the Camo argueghatsome of tle prelitigation work charged is natausally
linked to the present litigation. The Casino, howevelyally appears to argue that most of th
labor, i.e., research as to whether certain events consttuatefdult, was causally related to th
litigation. The Casino alsootesonly that $337.50 charged for the laled Attorney Edwards
should be excluded because it is related to an “audit response” of the Bank as ttoits andi
is urrelated to the present action. Theu@ will disallow this amount.

Seventh,he Casino argudbat theclaimedratesand hours workedre unreasonable.
The Court acepts the ratemnd the hours. According to Mr. Hollesytleclaration and the
evidence attached theretbetpatners billed a$445.50 (Hblley) and under $30(Edwards
Puzey and Atomol, the associatat $204.50 (Bassett), and the paralegal at approximately $
(Pestonit and Latrell) These rates are reasonablenlyMr. Holley's rate isthigh” in the
Northern Nevada markebut it is within reason for complex contractual litigatioriederal
court. Defendants clain32.2 attorney and paralegal hours. The Court finds this to be
reasonable in this modéedy complex contractual cas@he hours are meticulously

documented.The lodestafminus a $15,000 reduction via the amended motsotherefore
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$140,710.37, as noted in the amended motion. The court finds timatltiglier is warranted.
Subtracting $337.50 for the unrelated laleaves $40,372.87.

B. Costs

The Bank seeks4$824.86n its Amended Bill of Costs. Ae Casinambjectsto $2700
sought for the services of expert Perkins & Associates. The parties disputenguet costs
are allowed under the statuté&/hether the costs are allowed as a defanudler 28 U.S.C.
8 1920 or other statutes, however, is irrelevant, becaus&pbe éees are moverable under the
cod-shifting provision of the TLAdirectly, see supra.

CONCLUSION

IT IS HEREBY ORDERED that théviotion for Attorney’s Fees (ECF Nos. 38, 48)
GRANTED IN PART in the amount of $140,372.87.

IT IS FURTHER ORDERED thahe ObjectiofECF No. 4% to the Billof Costsis
denied

IT IS SO ORDERED.

DATED: June 1, 2015.

. JONES
District Judge
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