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BRIAN KERRY O’KEEFE,

V.

BRIAN E. WILLIAMS, et al.,

Petitioner

Respondents.

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

INTRODUCTION

This case is a petition for writ of habeas corpus, pursuant to 28 U.S.C. § 2Z5#grby

Case No0.3:14¢cv-00477RCJCBC

Order

Doc. 131

Kerry O’Keefe a Nevada prisoner. This case is before the Court for adjudication of theaherits

O’Keefées remaining claims. The Court will delyKeefe’shabeas petition, will deny him a

certificate of appealability, and wiirect the Clerk of the Court to enter judgment according|ly.

a deadlyweapon. The first jury convicted him of secaelgree murdewith the use of deadly

BACKGROUND

O’Keefe was tried irstate district courthree times on charges of murder with the useg of

weapon and the judgment of conviction was entered on May 8, 2009. ECF No. 59. On Apyil 7,
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2010, the Nevada Supreme Court reversed O’Keefe’s conviction and rentiaadealtefor a
new trialreasoninghat

the district court abused its discretion whenstructed the jury that secowiggree

murder includes involuntary killings that occur in the commission of an unlawful

act because the State’s charging document did not dhegj®’Keefe killed the
victim while he was committing an unlawful act and éwdence at trial did not
support this theory of second-degree murder.

ECF No. 59-20.

On August 19, 2010, a second-amended information was filed, charging O’Keefe v
murder in the second degree with the use of a deadly weapon. ECF No. 61. The jury dea|
and the court declared a mistriBICF No. 61-18&t 8 Following a third trial, the jury convicted
O’Keefe on June 15, 2012. ECF No. 63-Z8e state district court sentenced him to a term g

120 to 300 months, with a consecutive term of 8 to 20 years for the deadly weapon enhat

ECF No. 76-7. The judgment of conviction was entered on September 5J@2012.

The Nevada Supreme Courfiahed O’Keefe’s conviction on April 10, 2013. ECF No|,

76-23.The Nevada Supreme Court denied O’Keefe'stipetifor rehearing, andemittitur issued
on July 23, 2013. ECF No. 64, 76-25.

O’Keefe filed a motion to modify and/or correct his illegattemce on January 27, 201

ECF No. 64-15. The state district court denied the motion on March 25, 2014. ECF No. 65

The Nevada Supreme Court affirmed the denial @intlotion on July 23, 2014. ECF No. 65-1
O’Keefe filed a state postonviction habeas corpus petition and a counseled, supplementa
petition. ECF No. 66-87-7. The state district courtethied O’Keefe’s petition on October 2,
2015, without an evidentiary hearing. ECF No. 6878 Nevad&upreme Court affirmed the
denial of the petition as procedurally barred on June 22, 2016. ECF NoREdittitur issued

on December 16, 2016. ECF No. 70-27.
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O’Keefe dispatched his federal habeas petition for filing on or about September 15
ECF No. 1-1.0’Keefe filed an amended petitiam December 1, 2014nd a notice of
supplemental authorities on February 2, 2015. ECF No. 7, 10. This Counisshsl O’'Keefe’s
amended petition without prejudice for failure to exhaust state remedies. ECF No. 14erdiuc
was filed on February 11, 2015. ECF No. @Xeefe filed a motion for a certificate of
appealability, a notice of appeal, and a motion for this Court to reconsider its dZ#feNds.
17, 18, 19This Court denied the motion to reconsider and the motion for a certificate of
appealability. ECF No. 23. O’Keefe filed an amended notice of appeal. ECF No. 24. Cour
was appointed for O’Keefe. ECF No. 28. The Ninth Circuit vacated thist® order ad
remanded the case for further proceedings after determining that at leasQKeeadt’s claims
was exhaustedECF No. 30.

O’Keefe moved to withdraw counsel. ECF No. 39. O’Keefe’s apportdeadsefiled a
response indicating that he did not oppose O’Keefe’s request to represent hi@sdifo E40.

This Court granted O’Keefe’s motion to withdraw counsel. ECF No. 49.

O’Keefe filed a pro se secoramended petitiarECF No. 500’Keefe’s second
amended petition asserts that federal constitutional rights were violated due to the followi
alleged violations:

1. The state district court failed to stay his trial despite having notice
of a writ order.

2. The state district aot conducted a trial without subject matter
jurisdiction.

3. His right to be free from double jeopardy was violated because the

state district court ruled contrary 8had v. Arizonand because
“when the Nevada Supreme Court stated that the ‘evidence
presented at trial did not support this theory of second degree
murder,” jeopardy terminated.”

4, The state district court denied hisoposedimplied malicejury
instruction and as such, the jury was not properly instructed on the
elements of secordegree murder.

, 2014.
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5. His rights to “law of the case[ and] access to the court actual
innocence” were violated.

The Respondents filed a motion to dissthe secordmended petition. ECF No. 56.
O’Keefe filed a motion for summary judgment. ECF No.©%eefe alsdiled a petition for a
writ of mandamus in the Ninth Circuasking that this Court be compelled to rule on his mot
for summary judgmenthe Respondents’ motion to dismiss, and the habeas petition. ECF |
95. This Court granted the Respondents’ motion to dismiss in part. ECF No. 106. Specifig
this Court held that “[t]he portion of ground 1 that alleges an equal protection claim and th
portion of ground 3 that claims a violation of petitioner’s rights pursua®héa v. Arizonare
unexhausted. Grounds 2 and 5dismmissed Id. at 8. This Court also denied O’Keefe’s moti
for summary judgmentd. at 10. O’Keefe filed a declaration of election to abandon “only [th
equal protection claim in Ground 1” and “only [tf&ad[portion] from (exh. 228, pp 7-11)
Ground 3.” ECF No. 107 at 2. The Ninth Circuit denied O’Keefe’s request for a writ of
mandamus. ECF No. 112.

The Respondents filed an answer to the second-amended habeas petition on Jung

ECF No. 115. And O’Keefe filed a reply on June 28, 2018. ECF No. 116. O’Kesdeafil errat;

on
NO.
ally,

e

e]

» 1, 2018.

A

to his reply, a notice of supplemental authorities, and a second notice of supplementaiesuthor

on July 6, 2018, July 16, 2018, and August 14, 2018, respectively. ECF No. 118, 119, 12
1. STANDARD OF REVIEW

28 U.S.C. § 2254(d) sets forth the standard of review generally applicable in habeg
corpus cases under the Antiterrorism and Effective Death Penalty Act (“AEDPA”"):

An application for a writ of habeas corpus on behalf of a person in custody pursuant

to the judgment of a State coshall not be granted with respect to any claim that

was adjudicated on the merits in State court proceedings unless the adjudication o
the claim--

L.

1S
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(1) resulted in a decision that was contrary to, or involved an unreasonabletapplica
of, clearly estabfihed Federal law, as determined by the Supreme Court of the
United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts

in light of the evidence presented in the State court proceeding.

U

A state court decision isontrary to clearly established Supreme Court precedent, within the

meaning of 28 U.S.C. § 2254, “if the state court applies a rule that contradicts the governing

law set forth in [the Supreme Court’s] cases” or “if the state comfrants a set of facthat
are materially indistinguishable from a decision of [the Supreme] ChutRyer v. Andrade
538 U.S. 63, 73 (2003) (quotimyilliams v. Tayloy 529 U.S. 362, 405-06 (2000), and citing

Bell v. Cone535 U.S. 685, 694 (2002)). A state court decision is an unreasonable applicati

on

of clearly established Supreme Court precedent within the meaning of 28 U.S.C. § 2254(¢d) “if

the state court identifies the correct governing legal principle from [the Sup@oud]s

decisions but umasonably applies that principle to the facts of the prisoner’s ddsat”75

(quotingWilliams 529 U.S. at 413). “The ‘unreasonable application’ clause requires the state

court decision to be more than incorrect or erroneous. The state court’stamplod clearly
establshed law must be objectively unreasonabie. {quotingWilliams, 529 U.S. at 409-10)
(internal citation omitted).

The Supreme Court has instructed that “[a] state court’s determinatican dlzin lacks
merit precludes federal habeas relief so londgaasminded jurists could disagree’ on the

correctness of the state court’s decisidtdirington v. Richter562 U.S. 86, 101 (2011) (citing

Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)). The Supreme Court has stated “thah eyen

strong case for reliefoes not mean the state court’s contrary conclusion was unreasolabl

at 102 (citingLockyer 538 U.S. at 75)see also Cullen v. Pinholsté563 U.S. 170, 181 (2011)

W
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(describing the standard as a “difficult to meet” and “highly deferential sthifolaevaluating
statecourt rulings, which demands that state-court decisions be given the benefit of the d
(internal quotation marks and ditans omitted)).
V. DISCUSSION
A. Ground 1t
O’Keefe argues that his Fifth and Fourteenth Amendment rights to due procedsian
trial were violated because the “trial court failed to $tas] trial despite notice dthe] writ
order.” ECF No. 5@t 17. O’Keefe appears to baiming that the state district court erred by
failing to postpone his state trial when he had a pending issue in federal court regarding g
jeopardy violationln O’Keefe’s direct appedbllowing his third trial the Nevada Supreme
Court held that:
O’Keefe argues that the district court abused its discretion by denying his request
to stay or continue trial for approximately nine months because he had pending
proceedings in federal court and was unprepared for trialdiStrect court rejected
O’Keefe’s assertion that his federal proceedings in any waet his ability to
prepare for trial and noted that O’Keefe asked to represent himself andveras gi
ample time to do so effectively. We conclude that the distriatt @bd not abuse
its discretion by denying O’Keefe’s request for an extended contieuahere the
delay was his faulSee Rose v. State23 Nev. 194, 206, 163 P.3d 408, 416 (2007).
ECF No. 76-23 at 3-4.
On December 16, 2011, approximately six montig po his third trial, hearingwas

heldbefore the state district coyptirsuant td-aretta v. California 422 U.S. 806 (1975ECF

No. 63 at 2-3. At the beginning of the hearing, O’Keefe stated that he wished to represent

himself.1d. at 3. The state district court canvassed O’Keefe’s on his regunesthen “flou]nd

1 This Court previously found that the equal protection portion of this claim was
unexhausted. ECF No. 106 at 5. Thereafter, O’Keefe filed a declaration afrekeciibandon
the “equal potection claim in Ground 1.” ECF No. 107 at 2.

6
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that [O’Keefe wakcompetent to waive [his] constitutionadjnt to be represented by an
attorney” and that he waived his right freely, voluntarily, and knowiAddy.at 15.Standby
counsel was appointddr O’Keefe.ld. at 3-16.

On January 6, 2012, @’Keefe v. Gillepie 2:11€v-02109GMN-VCF, this Court
issued an order explaining that O’Keefe sought “to present constitutional clgianding his
pending Nevada state prosecution, including a double jeopardy claim” and sought “federa
intervention to bar the thirdiél.” ECF No. 7-1 at 121-22. ThCourt ordered O’Keefe to show
cause why “the petition should not be dismissed without prejudice for lack of exhaustion”
“why Ground 3 also is not subject to dismissal without prejudice based up®gouhger
abstention ddcine.” Id. at 123. Therafter, on February 2, 2012, this Court issued another o
in O’Keefe v. Gillespig2:11€v-02109GMN-VCF, explairing that O’Keefe filed an amended
petition deleting Grounds 2 and 3. ECF Nd. @t 118. ThiLourt then sua sptadsmissed
O’Keefe’s amended petition without prejudice for lack of exhaustion and denied f@'&ee
certificate of appealabilityd. at 118-120. O’Keefe appealed, and on April 13, 2012ase
number 12-15271heNinth Circuit grantedD’Keefe acertificate of appealability with regard t
two issues: “(1) whether the district court properly determined that [@&Kea&ouble jeopardy

claim was unexhausted, and (2) whether [O’Keefe], as a stateg) detainee, was required tg

exhaust his clainm stae court before filing his 28 U.S.C. § 2241 petition.” ECF No. 9-2 at 1.

On May 9, 2012, the Ninth Circuit granted O’Keefe’s motion to proceed in forma pauperis
granted his motion for appointment of counsel, and, importantly, denied “[tjhe motion to s

state court proceedings.” ECF Nol%&t 12.

2 The Nevada Supreme Couatér held that “the district court did not abuse its discre|
by granting O’Keefe’s request for sepresentation.SeeECF No. 76-23 at 3.

7

and

der

tay

tion




On June 1, 2012, ten days prior to the beginning of his third trial, O’Keefe’s stand-by
counsel filed a motiom state district coutio continueO’Keefe’strial. ECF No. 63-19. In the
motion, O’Keefe’sstandby counsel explained that O’Keefe “currently ha[d] an open case in the

United States Court of Appeals for the Ninth Circuit, Case No.: 12-15271" and that ‘f@'Ke(

1%

federal public defender [was] requesting a stay of this State level tri@ fadbral courts.Id.
at 45. On June 5, 201#he state district court had a calendar &dleECF No. 63-20 at 2. The

State indicated that it was ready for tridl.at 3. In response, O’Keefe stated:
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| have a comment | want to put out there, Your HonbcdDrse, you know,
I've always been forthright and honest with you, sir. | am claiming a valid \oalati
of my Federal Constitutional Rights Fifth Amendment double jeopardy violation in
the Federal Courts, Your Honor.

You're aware that right now we arequesing an emergency stay. Basically
I'll be concise more, Your Honor. If this was the first trial, | would understartd tha
you would probably want to proceed, but being the third trial, Your Honor, I’'m not
going any where. | have no problem if you agii€[the State] stipulates to postpone
this and let the action be heard in tieGrcuit.

Your Honor, with all due respect | understand that you've warned me and
told me to be prepared. I'm not going to lie. I'm not really totally prepared, but
thats not your problem, Your Honor. If you deem that we are to proceed with trial
Monday, then we have to proceed; that's the way it is and we’ll letti@irBuit
deal with it later.

However, againl must stress that the you know, again, Your Hompl'm
not going any where. This has had| got a motion this morning from my Federal
Public Defender and I'm amazed at all the thousands of hours that have been sper
in this already. And again, Your Honor, like | said theGrcuit feels there is
somethirg really there; that there’s a valid substantial claim has been made.

Again, Your Honor, | know I'm sounding like a parrot. I'm not going any
where. For judicial economy and administration just good judgment reasoning, |
would think the right thing to dib the State’s stipulates to this, sir, to just postpone
this ‘till March, status check and- and let's see what happens. If tHeGircuit
deems that ne- there’s no issue, then lets proceed, Your Honor, and let the chips,
you know, lay where theafi.

nt
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Id. at 3-5. The state district court then informed O’Keefe that hak‘thad six months or more
than six months since you decided to represent yourself” and asked why O’Keefe was no

prepaed.ld. at 5. O’Keefe responded:

Id. at5-6.

But, you know, | do feel that again the economy is in extreme dire
emergency state right now and, you know, I'm not trying any tricks. I'm not trying
any ploys. Again, the decision ultimately is yours. You did tell me be ready and,
you know, that’s not your fault, Your Honor. That’s a different argument.

The argument is if I'm ready to go; no, I'm not really ready to go, Your
Honor. I'm asking that you postpone this to possibly March. | think would be an
adequate time. Again, I'm not goiragny where. I've said what | had to say, Your
Honor. The decision ultimately is yours.

| do want to point out that Mr. Maningo is here as stapénd my AFPD,
Ryan Norwood, is here. If you have any questions that you would like to direct for
him, I don’t know. That’s up to you. I've said what | had to say, Your Honor.

Well, | have been preparing somewhat, Your Honor, but again with all due
respect, sir, | put it this way, Your Honor, | put my heart thousands of hours into
my Federal habeas petition. To be concise omthter, Judge ®Glia Navarro
agreed that there was an issue, but she felt that the procedural error had been dorj

Now, the 9" Circuit had wrote against her and saidindidn’t need to be
done. Basically what I'm getting at, Your Honor, | put it this way, if ti&€®cuit
agrees with me and feels that there really is an issue which | believe theadias a v
Federal Constitutional violation going on here, | will be violated against by the laws
and treegsic] of the United States Constitution.

Apparenty the 9" Circuit is what I'm getting at, sir, | feel if they agree with
me, you know, | was going to fight more for the petition. | kind of put all my eggs
in the basket, my hopes. And again, Your Honor, I'm not worried any more. If you
say we’re not going to stop, I'll be there Monday, you know. It'll be what it'll be.
You know, I'm just being forthright and honest with you in telling you. Maybe it
was a mistake. Maybe it wasn't.

Again, I'm not going any where. The decision ultimately is yours. You're
in an impasse. | understand exactly. You know, you hear case after case. | woulg
never want your job. It's a big decision for you. Again, the State may not want it.
They may want to proceed. | mean, | don’t know how the State actually feels about
it. ...

e.
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The State explained that it had placed this matter on the calmaitiéue previous week

because it had two jury trialsO’Keefe’strial and another murder trialthat were scheduled the

same dayld. at 9. After O’Keefe failed to ask for a continuance at thime, the State explaine
that it continued its other trial because the state district court asstivad@ Keefe’s trial
“would be poceeding as scheduledd.

O’Keefe’s federatounsekexplainedat the calendar cathat the motion for stay had be
deniedby the Ninth Circuit but that a motion to reconsider had been fdedt 11+12.
O’Keefe’s federatounsehlso clarifiedthatalthough O’Keefe may not have articulated his
request very wellD’Keefe “would like a stay or a continuance to be granted in this Cadurat

14. The state district court denied “any oral request to continue the trial,” expldiatrid the

9™ Circuit issues a stay on Friday, then so be it and then the matter [is] stayed. If thegsten

[®X

1%
>

a stay, then we’ll proceed to trial on Monday mornirld."The state district court also explained

that “just because you filed motions with tH&Gircuit it doesn’t tell you to stopreparing for
trial.” 1d. at 15. On the morning of the first day of tridle State represtad that the Ninth
Circuit “elected twice not to stay” O’Keefe’s third tri@CF No. 63-21 at 23.

Fedeal courts are precluded from issuing injunctions of pending state criminal
prosecutions absent special or extraordimengumstancesyounger v. Harris401 U.S. 37, 40,
53-54 (1971)see alsdrury v. Cox 457 F.2d 764, 764-65t9Cir. 1972) ({O]nly in the most
unusual circumstances is a defendant entitled to have federal interposition by wapcifan
or habeas apus until after the jury comes in, judgment has been appealed from and the ¢
concluded in the state courts.Qarden v. Montana626 F.2d 82, 83-8®th Cir. 1980) (finding
thattheprinciple of comityrequires that a federal court abstain from considering drae-

habeas challenge unless special circumstances warrant federal intejv@rimextraordinary

10
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circumstance that can justify pteal habeas relief i§a] claim that a state prosecution will
violate the Double Jeopardy Clausklannes vGillespie 967 F.2d 1310, 131®th Cir. 1992).
By granting him a certificate of appealabiliy;Keefe argueshat the Ninth Circuit
exercisal jurisdiction over his habeas petition and that this exercise of jurisdiction stayed |
ongoing state proceedings. ECF No. 50 at @] federal court’s exercise of jurisdiction over
habeas petition that raises an affatiie defense to state prosecution before trial and convic
canhave the same effect as a direct injunction of ongoing state proceed@nmsii v. Ahern
676 F.3d 899, 900-9019Cir. 2012) (emphasis added). However, an injundgarot required
or automatic. Irfact, 28 U.S.C 8§ 2251(a)(1) provides:
A justice or judge of the United States before whom a habeas corpus proceeding i
perding, may, before final judgment or after final judgment of discharge, or
pending appeal, stay any proceeding against the person detained in any State coJ
or by or under the authority of any State for any matter involved in the habeas
corpus proceeding.
(Emphasis added.3ee alsdVicFarland v. Scott512 U.S. 849, 858 (1994) (“Section 2251 dos
not mandate the entry of a stay, but dedicates the exercise of stay jurisdictiosdorttie
discretion of a federal court.”). Further, regardless of whether an injuncteaul@anatiovhen
the Ninth Circuit grante@®’Keefea certificate of appealability on April 13022,seeECF No.
9-2, it later denied O’Keefe’s “motion to stay [the] state court proceedings” grdV2012,
ECF No. 91 at 2 thereby nullifying any previous stagee28 U.S.C. § 2251(b) (“If no stay is
granted, any such proceeding shall be as valid as if no habeas corpus proceedings or ap
pending.”).
Although the Ninth Circuit denied O’Keefe’s motion for a siayust also be assesseq

whether the state district court should hawveetheless continued O’Keefe’s tiialorder to

allow the Nnth Circuit to rule on O’Keefe’s appeallie matter of continuance is traditionally

11
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within the discretion of the trial judge, and it is not every derfial @quest for more time that
violates due process even if the party fails to offer evidence or is compellddrid déthout
counsel.”Ungar v. Sarafite376 U.S. 575, 589 (1964). Furth€ft] here are no mechanical tests

for deciding when a denial of a continuance is so arbitrary as to violate due procemssviae

must be found in the circumstances present in esasyg, particularly in the reasons presentef to

the trial judge at the time the request is denittl.Becausé[t]rial judges necessayirequire a

great deal of latitude in scheduling triathie to issues of “assembling the witnesses, lawyer

U7

and jurors at the same place at the sameticoatinuances should not be grantes¢ept for

compelling reasons . . . ; only an unreasoning and arbitrary ‘insistence upon expeditiousness in

the face of a justifiable request for delay’ violates the right to the assestdé counsel.Morris
v. Slappy461 U.S. 1, 11-12 (1983) (quotikingar, 376 U.S. at 589) (acknowledging that
appropriate fact@rto consider include administration of justice, difficulty in assembling
witnesses, bad faith delaying tactics, victims’ concesen;also Houston v. Schomi$3 F.3d
1076, 1079 (& Cir. 2008) (“The record supports the state court’s conclusion thatighjudge
acted within his broad discretion in denying Houston’s motion for a continuance to retain
counsel. Specifically, he confirmed that counsel was able to proceed to trial, evdloatston’s
diligence in timely retaining prita counsel, and weighed the potential impact a continuance
may have on the victims and witnesses.”)

O’Keefe’s staneby counsel requested a continuantéhe trial datadue to O’Keefe’s
federal caseSee ECF No. 63-19. An®’Keefe requested a continuardiee to his federal case
and because he was “not really totally prepar8eé€ECF No. 63-2@t 4 O’Keefe explained
that he “put [his] heart [and] thousands of hours into [his] Federal habeas petitibtiiad he

“kind of put all [his] eggs in [one] bask&id. at 56. Because the stay was denied by the Ninth

12
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Circuit and because it is clear that O’Ke&deused on his federal appeal at the expense of his
statetrial, there does not appear to be a “compelling reason” why a continuance should have
been grantedMorris, 461 U.Sat11. Therefore, because O’Keefeaight to a fair trial and right
to due process were not violatedg thevada Supreme Courtigling was not contrary to, or an
unreasonable application of, clearly established federal law, as determimedSypreme
Court, and was not based on an unreasonable determination of the facts in light of the evidence.
See28 U.S.C. § 2254(d). The Cawrill deny O’Keefe habeas corpus relief with respect to
Ground 1.

B. Ground 33

O’Keefe argues that his Fifth and Fourteenth Amendment rights to be free from double
jeopardy were violated. ECF No. 50 at @8Keefe asserts that the “first reversal [was]
tantamount to an acquittal for secotelgree murder because express or implied malice are
constitutionally acceptable alternatiiessatisfy the mens rea requirement for seabegree
murder.”ld. at 45.The Respondents argue that the Nevada Supreme Court held that the eyidence
presented at O’Keefe’s first trial did not support second-degree felony muardidrnot hold
that the gidence presented did not suppamty theory of secondlegree murdesuch ailling
by express or implied malice. ECF No. 115 at 19-20.

In O’Keefe’s direct appeal following his first trial, the Nevada Supremet@elnt:

O’Keefe contends that the district court erred by giving the State’s proposed

instruction on secondegree muder because it set forth an alternative theory of

seconddegree murder, the charging document did not allege this alternate theory,

and no evidence supported this theory. We agree. “The district court has broad

discretion to settle jury instructions, artuist court reviewshe district court’s
decision for an abuse of that discretion or judicial error. An abuse of discretion

3 This Court previously found that the portion of this claim that was bas&thad v.
Arizonawas unexhausted. ECF No. 106 atbereafter, O’Keefe filed a declaration of electign
to abandon “only [thefhad[portion] from (exh. 228, pp 7-11) Ground 3.” ECF No. 107 at 2

13




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

occurs if the district court’s decision is arbitrarycaipricious or if it exceeds the
bounds of law or reasonCrawford v. State121 Nev. 744, 748, 121 P.3d 582, 585
(2005) (internal quotation marks and footnote omitted). Here, the district court
abused its discretion when it instructed the jury that sedegdee murder includes
involuntary killings that occur in the commission of an unlawful act because the
State’s charginglocument did not allege that O’Keefe killed the victim while he
was committing an unlawful act and the evidence presented at triabdsdipport

this theory of secondegree murdecCf., Jennings v. Statd 16 Nev. 488, 490, 998

P.2d 557, 559 (2000) (adding an additional theory of murder at the close of the cas¢

violates the Sixth Amendmenanhd NRS 173.075(1)). The district court’'sagrm

giving this instruction was not harmless because it is not clear beyond a reasonabl
doubt that a rational juror would have found O’Keefe guilty of sedwsygtee
murder absent the errdBee Neder v. United Staté27 U.S. 1, 189 (1999);
Wegner vState 116 Nev. 1149, 11556, 14 P.3d 25, 30 (2000), overruled on other
grounds byRosas v. Statel22 Nev. 1258, 147 P.3d 1101 (2006). Because we
conclude that the judgment of conviction must be reversed and the case remande]
for a new trial, we need hoeach O’Keefe’s remaining contentions.

ECF No. 59-20 at 2-3.

In O’Keefées direct appeal following his third trial, the Nevada Supreme Court held:

O’Keefe argues that his conviction violates double jeopardy because this court
reversed his prior conviction for the same offense after concluding that insifficie
evidence was peented at trial. O’Keefis mistaken. This court reversed his prior
conviction because the jury was erroneously instructed regarding a theory that thd
killing occurred during the commission of an unlawful act, which was not alleged
in the charging documeand was not supported by the evider@&eefe v. State
Docket No. 53859 (Order of Reversal and Remand, April 7, 2010). Double
jeopardy does not preclude O’Keefe’s instant conviction uadelternate theory

of seconedegree murder which was presentédhia first trial and alleged in the
charging documenGee Parker v. Norrjs64 F.3d 1178, 11882 (&h Cir. 1995)
(finding no double jeopardy violation where defendant’s conviction for felony
murder was reversed due to error and defendant was convicted at a second tri
under an alternative theory of murdesge also Stephens v. Sfat@7 Nev. |
__,262 P.3d 727, 734 (2011) (the remedy for errors unrelated to sufficiency of
the evidence is reversal and remand for a new trial, not an acquittal).

ECFNo. 76-23 at 2-3.

The Fifth Amendment’s Double Jeopardy Clause prohibits multiple punishments fg

same offense. U.S. Const. amend. V. The Fifth Amendment guarantee against double je(

enforceable against the Stwtarough the Fourteenth Amendmedg¢nton v. Maryland395 U.S
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784, 794 (196P The Double Jeopardy Clause provides three related protections: (1) it pro
a second prosecution for the same offense aftprithal; (2) it prohibits a second prosecution
the same offense afteomviction; and (3) it prohibits multiple punishments for the same offg
United States v. Wilspd20 U.S. 332, 343 (1975]T]he Double Jeopardy Clause’s general
prohibition against successive prosecutions does not prevent the government fromaetryir
defendant who succeeds in getting his first conviction set aside, through direct appeal or
collateral attack, because of some error in the proceedings leading to conviaikhart v.
Nelson 488 U.S. 33, 38 (19883ee alsdJnited States v. Sco#t37 U.S. 82, 90-91 (1978) (“Th
successful appeal of a judgment of conviction, on any ground other than the insufficiency
evidence to support the verdict, . . . poses no bar to further prosecution on the same .char
reversal of a convimn due to a trial error, as compared to a reversal due to insufficient
evidence,is a determination that a defendant has been convicted through a judicial proce
which is defective in soe fundamental respeet,g, incorrect receipt or rejection of evidence
incorrect instructions, or prosecutorial misconduButks v. United Stateg¢37 U.S. 1, 15
(1978).

Indeed, the Nevada Supreme Court reversed O’Keefe’s conviction followingshisiél
due to incorrect instructions: “the district court abused its discretion whetritdtes the jury
that secondlegree murder includes involuntary killings that occur in the commission of an
unlawful act.” ECF No. 59-20 at 2f. DuBois v. Lockhart859 F.2d 1314, 13188Cir. 1988)
(“In determining whether a reversal was based on evidentiary sufficiency [for eap&rdy
purposes], we must rely on the reasons of the reversing court.”). Because GlKeeafgttion
was reversed due to inceat jury instructions, which is a trial erreee Burks437 U.S. at 15,

the State was not prohibited from retrying hirockhart 488 U.S. at 38.
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O’Keefeargues that the Nevada Supreme Court’s ruling reversing his conviction w|
based merely on aidt error, but rather, it was based on insufficient evideBE&# No. 50 at 51.
In holding that “the district court abused its discretion when it instructed the juryetuatds
degree murder includes involuntary killings that occur in the commissionwflawful act,” the
Nevada Supreme Court reasoned that “the Staterging document did not allege that O’Ksg
killed the victim while he was committing an unlawful act #imel evidence presented at trial ¢
not support this theory of secodegree murdet ECF No. 59-20 at 2-3 (emphasis added).
While this final partof the Nevada Supreme Court’s reasoning does explain that there was
insufficient evidence to convi€’Keefeof felony murder, a theory of second-degree murdel
which was not charged, this statement does not amount to an acépalacquittal’ includes
‘a ruing by the court that evidence is insufficient to convict, a ‘factual finding [the#gssarily
establish[es] the criminal defendant’s lack of criminal culpability,” and amgraulin[g] which
relate[s] to the ultimate question of guilt or imeace.” Evans v. Michigan568 U.S. 313, 319
(2013)(alterations in origindj see alsdcott 437 U.Sat91 (“A judgment of acquittdlcan be]
based on a jury verdict of not guilty or on a ruling by the court that the evidence is insuffig
convict”). The Nevada Supreme Courtiding does not meet any of these definitiondalt,
the Nevada Supreme Court’s reversal of O’Keefe’s conviatid not touch upon the “ultimate
guestion” of O’Keefe’s “guilt or innocenceBEvans 568 U.S. at 31Rather, the reversal of
O’Keefe’s conviction was basehtirelyon the erroneous jury instruction.

Therefore, because O’Keefdlsrd trial was not aviolation of the Fifth Amendment righ
to be free from double jeopardygethlevada Supreme Courtigling was not contrary to, or an
unreasonable application of, clearly established federal law, as determimedSypreme

Court, and was not based on an unreasonable determination of the facts in light of the eV
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1| See28 U.S.C. § 2254(d). The Court will de@yKeefe habeas corpus relief with respect to

2||Ground 3.
3 C. Ground 4
4 O’Keefe argues that his Fifth, Sixth, and Fourteenth Amendment rights to due progess, a

9| jury trial, and a fair trial wergiolatedwhenthe state district court denied his posed

6| malignant hearjury instruction. ECF No. 50 at 56-57p&ifically, it appears that'®eefe
7||asserts that Nevadamplied mdice statute, Nev. Rev. Std 200.02(R), shouldbe interpreted
8|| for the jury and should includée following factors: extreme recldssness;conscious

9| disregard,” ‘knowledgéis corduct endangers life.”” ECF No. 116 at 51.

10 In O’Keefe’s direct appeal following his third trial, the Nevada Supreme Coutt hel

11 O’Keefe agues that the district court abused its discretion by rejecting his proposed
instructions and by giving instructions over his objection. “The district court has

12 broad discretion to settle jury instructions, and thigto@views the district court’s
decsion for an abuse of that discretion or judicial err@rawford v. State121

13 Nev. 744, 748, 121 P.3d 582, 585 (2005). Because O’Keefe has not provided this
court with the instructions given at trial, he fails to demonstrate that the district

14 court abused its direction by rejecting his proposed instrucBee. generally
Vallery v. State118 Nev. 357, 372, 46 P.3d 66, 77 (2002) (noting that a district

15 court does not err by refusing an accurate instruction relatece tdeflendant’s
theory of the case iit is substantially covered by other instructionsge also

16 Greene v. Staj®6 Nev. 555, 558, 612 P.2d 686, 688 (1980) (“The burden to make
a proper appellate record rests on appellant.”). O’Keefe also does not identify which

17 instructions he contends were erroneously given. We conclude that he fails to

demonstrate that the district court abused its discretion.
18

19|ECF No. 76-23 at 4-5.
20 While settling jury instructions, O’Keefe presented the state district court isith h
21) proposed jury instruction on “abandoned and malignant heart, implied malice murder theory.”

22|ECF No. 63-27 at 154-56. O’Keefe’s proposed jury instruction stated:

23 The abandoned and malignant heart implied malice requires that the State provg
beyond a reasonable doubat Brian O’Keefe acted with an extreme recklessness
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ECF No. 7-2 at 29. In support of his proposed jury instruciKgeefe explained that “[iJt is an
unintentional murder, based on an unlawful act. It has to have conscious knowledge and
disregard.” ECF No. 63-27 at 15Bhe State objectkto the proposed instructing explaining th
“[tlhe malice aforethought instruction that we give has been approved routinely aatbdipe

by the Nevada Supreme Cout: O’Keefe then rebutted

regarding homicidal risk. That is, he must have intended to commit acts which
caused the death of Victoria Whitmarsh, he must have known that his acts werg
likely to cause her death, and he must have consciously disregarded the risk to hq
life.

This is the third trial, Your Honor. They've had there are three types of
mens rea - of malice murder, the mens rea. They've had intention@htent to
kill. They have had now the felony murder, mens rea. And now, this is the last one
remaining.

In Nevada, we all know - you know better than me; abandoned and
malignant heart is the equivalent to depraved heart murder. That is sufficient for
second degree implied malice murder. It states it clearyoileman v. Statdn
2000, the Nevada Supreme Court stated this. It's on Jgesven rememberirt
the authority.

It quite clearly states, the abandoned and malignant heart instruction must
be pretty well given on an implied malice murder charge. If it was the first trial, |
mean, [the State] could foresee it on simple readitorethought. But I'valready
been acquitted of intentional- the intentional stabbing, is my argument, being
acquitted by the first degree intentional stabbing.

And, okay, so then they return to second degree murder. Okay, was it on
theory 1, or theory 2? | guess we ddaibw, since they got it with duplicity. Was
it the simple malice murder, second degree; or was it a felony murder, second
degree? Still, my argument in the Ninth Circuit is, it didn’t matter whether it was
simple murder or felony murder. Second degreedewrs still second degree
murder for double jeopardy.

Okay, so they took out the felony murder. Now, they’re trying to just
proceed back on the malice aforethought murder. Expressed malice is gone. It’s ir]
Byford vs. Newvda. Again, I'll use thatauthority; you were the judge. [The State]
happened to be the prosecutor. They quite clearly state, expressed malicelgoes wit
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first degree murder. And you know it better than me. 994 P.2d, page 700, Your
Honor, 2000.

Id. at 156-57.

The state districtaurt disallowedO’Keefe s proposed instruction explaining that “we
have an instruction in here, ‘Malice may be implied when no considerable provocation ap
or when all the circumstances of the killing show an abandoned and maligaatitThat’'s one
of the instructions I’'m going to give. That’s a stock instructidd.’at 157-58The state district
court gave the following relevant instructions to the jury:

INSTRUCTION No. 4: Murder of the second deee is the unlawful killing
of a human being with malice aforethought, either express or implied. The
unlawful killing may be effected by any ttie various means by which death may
be occasioned.

INSTRUCTION No.5: Malice aforethought means the intentional doing of
a wrongful act without legal caesor excus®r whatthe law considersadequate
provocation. The condition of mind described as malice aforethoughtrmssy
from anger, hatred, revenge or fronttgaular ill will, spite orgrudgetowardthe
person killed. It may also arise from any uwtfiable or unlawful motive or
purpose to injure another, proceeding from a heart fatally bent oniefijgstwith
reckless disregard of consequence and social duty. Malice aforethought does nd
imply delibgation or the lapse of any considerable timéweenthe malicious
intention to injureanother and the actual executiontlog intent but denotes an
unlawful purpose and design as opposed to accident and maschan

INSTRUCTION No. 6: Express malice is that deliberate intention
unlawfully to take awwg thelife of a human beingyhichis manifested by external
circumstances capable ofoaf. Malice may be implied when no considdeab
provocation appears, or when all the circumstancestlad killing show an
abandoned and malignant heart.

ECF No 63-3(t 5-7.
Issues relating to jury instructions are not cognizable in federal habeas corpushaylg

violate due proess Estelle v. McGuire502 U.S. 62, 72 (19913ee also Gilmore v. Taylpb08

U.S. 333, 342 (1993) (“[W]e have never said that theipdgy of a jury misapplying state law
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gives rise to federal constitutional error.”). The questidhvidether the iéing instruction by
itself so infected the entire trial that the resulting conviction violates due pracesnotmerely
whetherthe instruction is undesirable, erroneous, or even universally condeimHedderson
v. Kibbe 431 U.S. 145, 154 (1977) (quotiGyipp v. Naughtert14 U.S. 141, 146-47 (1973)).
Whenreviewingajury instruction, the court inquires as twwlether the instrctions as a whole
are misleading or inadequate to guide the pidgliberatior. United States v. Fregd 79 F.3d
793, 806 n.16 (9th Cir. 199@nternalcitations omitted)see alsdstelle 502 U.S. at 72

(explaining that a challengeaistruction“may not be judged imrtificial isolation; but must be
considered in the context of the instructions as a whole anidaheecord”(quotingCupp 414
U.S. at 147)). Furthermore, jurors are presumed to follow the instructions that theyeare gi
United States v. Olan®07 U.S. 725, 740 (1993 ven if an instructiolgontains a constitutiong
errors, the court must then “apply th@mlesserroranalysis mandated Brechf v.
Abrahamson507 U.S. 619 (1998} Calderon v. Colemar§25 U.S. 141, 146 (1998)he
guestion is whether the error had a “substantial and injurious effect or influedegrmining
the jury’s verdict.”ld. at 145.

The heart of (Keefés argument focuses on the fact that a petitioner’s due process
are violated if a jury instiction “ha[s] the effecof relieving the State of the burden of proof
enunciated iWinshipon the critical question of petitioner’s state of min8andstrom v.
Montang 442 U.S. 510, 521 (197%ee also In re Winshi397 U.S. 358, 364 (1970) (“[T]he
Due Process Clause protects the accused against conviction except upon proof beyond 4
reasonable doubt of every fact necessary to constitute the crime with which hgésichar

Evanchyk v. Stewar840 F.3d 933, 939 {9 Cir. 2003) (“It is a violation of due process for a

jury instruction to omit an element of the crime.”).
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In “the crime of second degree murder a specific intent to kill need not be found.”
Hancock v. State80 Nev. 581, 583, 397 P.2d 181, 182 (Nev. 1964}ead, secondegree
murder requires a finding of malice, express or impliedhastida v. Statel 15 Nev. 298, 307-
08, 986 P.2d 443, 449 (1998ke alsd\ev. Rev. Stat. § 200.010(1) (“Murder is the unlawful
killing of a human being . . . [w]ith malice aforethought, either express or implied; . . . The
unlawful killing may be effected by any of the various means by which death may be
occasioned). “Malice shall be implied when no considerable provocation appears)en all
the circumstancesf the killing show an abandoned and malignant heldgy. Rev. Stat. §
200.020(2)Implied malice is te mental element for depravledart—abamoned and malignan
heart—murder.Collman v. Statel16 Nev. 687, 712, 7 P.3d 426, 442 (Nev. 2000).

O’Keefe does not appear to take issue witly Justructions No. 4 or No..6ndeed these
instructions arelirect reiteratios of Nev. Rev. Stat. § 200.0(0) and Nev. Rev. Stat. § 200.02
respectively. Rather, ®eefés assertions that the state district court slid have used his
proposed jury instructiorseeECF No. 72 at B, instead of JurynistructionNo. 5, seeECF No.
63-30 at 6. However, this assertiacks merit. The secorahd thirdsentenceof Jury
InstructionNo. 5 have beerxpressly approved liie NevadaSupreme CourtSeeGuy v. State
108 Nev. 770, 776-77, 839 P.2d 578, 582-83 (Nev. 1992) (holding that the following jury
instruction was validThe condition of the mindlescribecas malice aforethought may arise,
not alone from anger, hatred, revenge or from particular ill will, spite or grudgedttivear
person killed, bt may result fronany unjustifiable or unlawful motive or purpose to injure
another, which proceeds from a heart fatally bent on neisohwith reckless disregard of
consequences andcsal duty”); see alsdrhedford v. Sheriff, Clark Count86 Nev. 741, 744,

476 P.2d 25, 27 (Nev. 1970)Malice as applied to murder does not necessarily import ill wi
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toward the victim, but signiéis general malignant recklegess of others’ lives arghfety or
disregard of social duty.’}eonard v. Statel14 Nev. 1196, 1208, 969 P.2d 288, 296 (Nev.
1998 (“Although the[ ] phradea heart fatally bent on misdf is] not common in today’
general parlance, we conclude this] use did notdepive appellant of a fair tridl).. Moreover,
the entirety of Jury Instruction No.Has beempreviously upheld on habeas review by this Co
See Archie v. FosteR017WL 3923963 at *7 (D. Nev. Sept. 7, 2017).

Finally, O’Keefes proposed language-atted with an extreme fdessness regarding

homicidal risk” “must have known that his acts were likely to cause [the vistideath’ and
“he must have consciously disregarded the risk to her litsgerot required by Nevadava
O’Keefe appearto have obtained the “conscious disregard for human life” and “one must

known his acts were dangerous to life” language fraimastida v. Statel12 Nev. 1502, 931

P.2d 1334 (Nev. 1996%eeECF No. 116 at 52However,not only was this language only used

in the dissent portion dfabastida v. Stajel12 Nev. 1502, 931 P.2d 1334 (Nev. 1996),dism

Labastida v. Statel12 Nev. 1502, 931 P.2d 1334 (Nev. 1996) was modified and supersed

rehearingoy Labastida v. Statel 15 Nev. 298, 986 P.2d 443 (Nev. 1999). And&¥fe appears

to have obtained theektreme reklessnesslanguagdrom Black s Law Dictonary,Collman v.
State 116 Nev. 687, 7 P.3d 426 (Nev. 2000), amited States v. Crow&63 F.3d 969 & Cir.
2009).SeeECF No. 116 at 52-53'he NevadaSupreme Cours“extreme recklessnéss
language irCollmancame froma citation to a comment the Model Penal Code § 21012.6
Nev.at713, 7 P.3ct442. AndCrowedid not discuss Nevada law nor second-degree murd
indeed, inCrowe the defendant was convicted of involuntary manslaughtedeal court. 563

F.3d 9® (&h Cir. 2009)
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Becauseluy Instruction No. 5 properly instructed they on implied malice, itlid not
“reliev[e] the State ofits] burden of proof . . . on the critical questiorf©fKeefe]'s state of
mind.” Sandstrom442 U.Sat521. Accordinglyjt cannot be concluded that Jury Instruction
No. 5, which was used over Keefés unsupported proposed jury instructiérgo infected the
entire trial that the resulting conviction violates due procebtehderson431 U.Sat 154.
Thereforethe Nevada Supreme Gd’s ruling was not contrary to, or an unreasonable
application of, clearly established federal law, as determined by the Supremea@dwras not
based on an unreasonable determination of the facts in light of the evidea28.U.S.C. 8
2254(d). The Court will den®’Keefe habeas corpus relief with respect to Grourid 4.

V. CERTIFICATE OF APPEALABILITY
The standard for the issuance of a certificate of appealability requires tafdidds
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c). The Supreme Court |
interpreted 28 U.S.C. § 2253(c) as follows:
Where a district court has rejected the constitutional claims on the merits, the
showing required to satisfy 8§ 2253(c) is straightforward: The petitioner must
demonstrate that reasonable jurists would find the district court’'s assesstien
constitutional claims debatable or wrong.

Slack v. McDanigl529 U.S. 473, 484 (200(%ee also James v. Giléz?1 F.3d 1074, 1077-79

(9th Cir. 2000).

4 O’Keefe requested remand for an evidentiary hearing on this ground. ECF No. 5(
60. However, Keefe alsacontradictorily indicated that the evidentiary heamas“not
nealed.”ld. Because this Court has already determinedJingt Instruction No. 5 properly
instructed the jury on implied malice and thak@efes proposed instruction was improper,
neither further factualevelopment nor any evidence that would be proffered at an evidenti
hearingwould affect ths Court’s reasons for denying this ground. Thus, there is no cposk
to grant tls request
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1 Applying this standard, the Codimds that a certificate of appealability is unwarranted in
2||this case. The Couwill deny O’Keefea certificate of appealability.
3|VI. CONCLUSION

4 IT IS THEREFORE ORDEREI[hat thePetition for a Writ of Habeas Corpus Pursuant
5||to 28 U.S.C. § 2254 by a Person in State Custe@F No.50)is DENIED.

6 IT IS FURTHER ORDEREDRhatO’Keefeis denied a certificate of appealability.
7 IT IS FURTHER ORDEREDRhat, pursuant to Federal Rule of Civil Procedure 25(d), the

8|| Clerk of Court is directed to substitgeian E. Wiliams for Robert LeGrands the Responden

~—~+

9||warden on the docket for his eas
10 IT IS FURTHER ORDERED thahe Clerk of the Court is directed to enter judgment
11l accordingly.

12|DATED: October 17, 20109.
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