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al v. Minor et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

JOSEPH WEINFELD et al.

Plaintiffs,
3:14cv-00513RCIWGC

VS.

BILL L. MINOR et al, ORDER

Defendans.

N N N N e e e e e e e

This is a shareholder derivative action. Pending before the Court is a MotiomtisDis
(ECF No. 92. The Gurtgrantsthemotionin partanddenies it in part, with leave to amend in
part
. FACTS AND PROCEDURAL HISTORY

Sixteen individuals and Congregation Beth Joseph brought this shareholder derivat
actionin the Eastern District of &v York on behalf of Precious Minerals Mining & Refining
Corp. ("PMMR?”) againstBill Minor, John Reynoldsgnd Walter Martingor breach of fiduciary
duties, unjust enrichment, abuse of control, usurpation of corporate opportunities, and sltr
actions. PMMR is a Nevada corporation holding certain mining rights in Lyon County, whig
exercises under permission of the U.S. Forest Service (“USW8BIgh owns theelevantiand
to mine a substance sold commerciallyOagktaand usedas fertilizer and animal fee@Third

Am. Compl. § 1, ECF No. 54). From 1999 to 2001, Minor sold shares of PMMR to investd
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throughout the United States and Canada, including Plaintiffs, who are New Yorktgs{de
11 3, 31).

Minor used PMMR “as his own personal piggybank,” selling Orykta to only one
customer in Costa Rica over a{dar period.Id. 1 5). Minor repeatedlynisrepresented
PMMR’s prospects to shareholders, including lying about a nonexistent imminenttarntina
China, in order to deflect scrutiny, ahd refused to entertain sales leads from theran
threatening bodily harm when they made suggestitchs{ 6-7, 49-64. Minor has used a
fraudulent stock transfer document purporting to transferax@atent shares to himsetif order
to falsely portray himself as a majority shasleler. (d. 11 69—73).Minor made false promises
of dividend distributions in order to deflect questions about the viability of PMMRY{ 74
76).

All Defendants consistently failed to provide basic information about PMMR to
shareholders, with Minor even threatening bodily harm when they made redde$t9).(
Defendants have not producaa audited financial statement since 1888 have produced onl
one unaudited financial statement from the fourth quarter of 2@DY.X0). Defendants failed
to properly file for various business permits and to file correct tax retuopargizing the
corporation’s legal statudd( 11 11-13. The failure of Defendants to maintaiarapliance with
the USFS’s terms of permissible activities has resulted in a criminal and civil imtestigf
PMMR. (d. 11 38-57).

Although PMMR obtained approximately $ZB-million from the sale of its stock to
shareholders, it has never madaafit and has failed to account for these funtik. | 78, 80).
Rather, Defendants have simply awarded themselves large compensatigepacihpaid
themselves large consultancy fedd. {{ 78). Minor also paid for his son’s flying lessons usin

PMMR'’s assets.I¢l. { 79).
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Minor abused his control of PMMR by treating PMMR’s assets as his own and
transferring PMMR'’s assets into his own name, e title of at least one of PMMR’s mining
claims was transferradto Minor's name from 2007-2010d¢ 9 8183). At various times,
Minor transferred mining claims between himself and PMMR to suit his personts. {de
1 84). Defendants have usurped corporate opportunities by selling Orykta thraugpaanyg
named Wrightsville Fertilizer Co. (“WFC"); Plaintiffs deduce this from the fadttthexre is no
evidence WFC evegraid PMMR to purchase Oryktdd({ 85). Defendants have engaged in
ultra vires actions by issuing stock, stock options, and rights without sharehold®sredppr
thereby diluting the value and control of existing sharehaldiersY 86).

The U.S. District Court for the Eastern District of New York transfetinecdcase to this
District under 28 U.S.C. § 1404(a) as an alternative to a request to dismiss forpackooial
jurisdiction and improper venue. The transferor court did not rule on contemporaneous re

to dismiss the First Amended Complaint (“FAC”) for failure to comply with R&i@), 9(b),

quests

and 23.1(b). This Court dismissed the FAC under the latter rule and Rule 11(a) becasse it w

not verified or even signed by any attorney. Plaintiffs filed the Second Amendqula@@dm
(“SAC”), and Defendants moved to dismiss it. The Court ruled that the SAC was clatipce
by either of two previous actions litigated in the New York andddavstate courts but
dismissed iwvith leave to amentlecause it failed to comply with Rule 23.1’s requirement to
plead demand dutility with particularity. Plaintiffs have filed the Third Amended Complaint
(“TAC”), and Defendants have moved to dismiss it.
. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefribe
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of

what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
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(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseadt action
that fails to state a claim upon which relief can be granted. A motion to dismessRurld
12(b)(6) tests the complaint’s sufficien@See N. Star Int’l v. Ariz. Corp. CommTi20

F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only when the complaint doegenibieg
defendant fair notice of a legally cognizablaim and the grounds on which it reSgse Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light mat favorable to the plaintifSee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
conclusory, unwarranted deductions of fact, or unreasonable infer8eeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiafith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facial plausibility when the plaintiff pleads factual content thawaltbe court to
draw the reasonable inference that the defenddiabis for the misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not only specify or anply
cognizable legal theoryCnleyreview), but ado must allege the facts of ltase so that the
court can determin@hether the plaintiff has any basis for relief under the legal theohah
specified or implied, assuming the facts are as he al{@gesnbly-lgbakeview). Put
differently, Conleyonly required a plaintiff to identify a major premise (a legal theany)
conclude liability therefrom, butwombly-lgbakequires a plaintiff additionally to allege minor

premises (facts of the plaintiff's case) such that the syllogism showing liabilagically
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complete and that liability necessarily, not only possifalfows (assuming the allegations are
true).

“Generally, a district court may not consider any material beyond theipdsan ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered a motion to dismissHal Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohgbut
arenot physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnell1l4 F.3d 449, 454 (9th Cir. 1994). Moreover, undelefa Rule
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is connvertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).
1. ANALYSIS

A. Rule 23.1

The TACmust“state with particularity . .any effort by the plaintiff to obtain the desirg
action from the directors or comparable authority and, if necessary, from tebabars or
memberd]and the reasons for not obtaining the action or not making the effort.” Fed. R. C
23.1(b)(3)(A)«£B). Plaintiffs previouslyallegel that “Aside from previous counsel's Demand
Letter to Defendant/s [sic], Plaintiffs have not made another pre-suit demabecause such 3
demand would be futile . . . .” (Second Am. Compl. § Fpintiffs allegel a demand would be

futile because the current directorsi{ldr and Reynolds) and the former director (Marting) eg
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“face[] a substantial likelihood of liability for [their] actie during [their] membership on the
Board” and these Defendantsivn pursuit of the allegations would expose their own miscongduct
such that they are fatally conflictedd.(1 96-100). The Court dismied the SAC, with leave
to amend Plaintiffs have filed the TACand Defendants have moved to dismiss it.

The Courtof Appealsrecently affirmeda Rule 23.1 dismissal by Judge Mahan,

discussing the Rule 23.1 standard @sdnterplay with state law
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“A shareholder seeking to vindicate the interests of a corporation through
a derivative suit must first deand action from the corporation’s directors or
plead with particularity the reasons why such demand would have been futile.”
Rosenbloom v. Pyott65 F.3d 1137, 1148 (9th Cir. 2014) (quotinge Silicon
Graphics Inc. Sec. Litig183 F.3d 970, 989 (9th Cir. 1999) (as amendef)jch
requirement follows from “theaqeral rule of American law . that the board of
directors controls a corporatiorPotter v. Hughes546 F.3d 1051, 1058 (9th Cir.
2008). The boards control includes and ought to include tleeidion whether to
pursue litigation when the corporation may have suffered hatemce, “[a]bsent
sufficiert reason to doubt the directorsibility to make disinterested and
independent decisions about litigation, the board is not only empowered but
optimally positioned to make decisions on behalf of the corporation and, if
appropriate, pursue litigationl’a. Mun. Police EmpsRet. Sys. Wyot, 46 A.3d
313, 339 (Del. Ch. 2012)ev'd . . . on other groundgsub nom.]Pyott v. La.
Mun. Police EmpsRet. Sys.74 A.3d 612 (Del. 2013).

The “demand futility rule” is also reflected in the heightened pleading
standard set forth in Rule 23.1 thife Federal Rules of Civil Procedure, which
requires shareholders who bring derivative suits to “state with particu(&j)ty
any effort by the plaintiff to obtain the desired action from the directors or
comparable authority and, if necessary, from thareholders or members; and
(B) the reasons for not obtaining the action or not making the effort.” Fed. R. Civ.
P. 23.1(b)(3).

Because Nevada is WyrRResorts$ state of incorporation, Nevada law
governs whether the shareholders have adequately alleged demand HKiatitign
v. Kemper Fin. Servs., IncG00 U.S. 90, 1689 (1991). Nevada, in turn, looks
to Delaware law on shareholder demand futilBhoen v. SAC Holding Corp.
137 P.3d 1171, 1184 (Nev. 2006)Accordingly, “[w]hen evaluating demand
futility, Nevada courts must examine whether particularized facts demengira
in those cases in which the directors approved the challenged transactions, &
reasmable doubt that the directors were disinterested or that the business
judgment rule otherwise protects the challenged decisions; or (2) in thosercase
which the challenged transactions did not involve board action or the board of
directors has changeihce the transactions, a reasonable doubt that the board can
impartially consider a demandd.

6 0f 13
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The relevant board is the board as it was constituted when the shareholders
filed their amended complaiBraddock v. Zimmermam®06 A.2d 776, 786 (Del.
2006). As such, the shareholders must allege that at least half of the board, as it
was constituted when the shareholders filed the amended complaint, was
incapable of entertaining a pseit demand.

La. Mun. Police Emps.’ Retirement Sys. v. Wy#ark.3d----, 2016 WL 3878228, at *5 (9th Cir
2019.
[A] plaintiff challenging a business decision and asserting demand futility
must sufficiently show that either the board is incapable of invoking the basine
judgment rule’s protections (e.g., because thieectors are financially or
otherwise interested in the challenged transaction) or, if the board is capable of
invoking the business judgment rudgdrotections, that that rule is not likely to in
fact protect the decision (i.e., because there existssilplity of overcaning the
business judgment rule’s presumptions that the requisite due care was taken wher
the business decision was made).
Shoen v. SAC Holding Cord.37 P.3d 1171, 1181 (Nev. 20@6iting Aronson v. Lewis473
A.2d 805, 814Del. 1984)). Where a decision is carried out by a majority of disinterested
directors, the presumption of due care is “bolstered,” and the plaintiff has a “hedeyn’blar
avoid a pre-suit demanttl. (citing Grobow v. Perqt539 A.2d 180, 19(Del. 1988).

Plaintiffs allegedemand ftility in paragraphs 96—101 of the TA®Ilaintiffs allege that
Minor, Reynolds, and Marting were the three sole directar#iie time of theomplaints
enumerated hereih(SeeThird Am. Compl. 11 96-99, ECF No. 81). They allege that Minor
Reynolds “face[] a substantial likelihood of liability for [their] longtimelaiontinuing
misconduct” and that Martingdcesa substantial likelihood of liability fdnis actions during his
membership on the Boardfd( 11 $-98). Plaintiffs also allege thaReynolds and Marting
were beholden to Minor based on their positions and compensédioffff ©798). More
importantly,Plaintiffs have sufficiently alleged the composition of the Board at the relevant

time, because they haatleged the composition of the Board at the time they filed &@©. See

La. Mun. Police Emps.’ Retirement Sy%16 WL 3878228, at *tciting Braddock 906 A.2d at
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786) (“The relevant board is the board as it was constituted when the shareholdi¢éngifile
amended complaint.”)Plaintiffs allege thaMinor and Reynolds we the solecurrent directcs
as of the filing of the TAC(SeeThird Am. Compl. 1 9p Haintiffs must also allegéhathalf or
more of the Board is incapable of invoking the business judgment rule’s protdxtzmssehey
are financially interested in the challenged transastidrheCourt must therefore examine the
particular transactions alleged to have been wrongful and any allegations tendiogy tehsch
Defendant was financially interested in the transaction.

Many allegations of wrongdoingoncen Minor alone. Under “breach of fiduciary duty
Plaintiffs allegethat Minor failed toproducecopies of financial records to shareholders that W
entitled to them when requestéid. 1 41-43), that Minor mailed a “Shareholder Update” in
2010 with false informationjd. 1 46—47), that Minor failed to reasonably consider sales le
offered byshareholdersjd. 1 49), that Minor lied to shareholders and others concerning a
supposed imminent or existing contract with the government of Ciun & (58-64), that Minor
fraudulently claimed to own a majority of PMMR shares that were in rgaktyiously sold to
other investors, with Minor having arranged the previous sales himdeff{|67—73),andthat
Minor made false promises of imminent dividends in order to placate investors, knowting tf
PMMR had no funds from which to make such distributiois fiff 74-76). Under “abuse of
control” Plaintiffs allege thaMinor treated PMMR’s assets “as his personal ATM,” transferr
PMMR’s assets into his own nameacluding at least some mining rightkl.(] 8184).

The Court finds that Plaintiffs have sufficiently pled demand futility as to Migor
allegingthat he was financially interestedone or morehallenged transactionSeeShoen 137
P.3d at 1181citing Aronson 473 A.2d &814). And lecause Minois alleged to havbeen one
of only two drectorswhen the TAC was filedsee Third Am. Compl. § 95)Plaintiffs have

sufficiently pled demand futility without resort to allegations concerningiBeg’s alleged self
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interestednesseelLa. Mun. Police Emps.’ Retirement Sy¥16 WL 3878228, at *5 (The
shareholders must allege that at least half of the board, as it was cahsthiatethe
shareholders filed the amended complaint, was incapable of entertaininguat piemand.).
The Qurt rejects Defendants&rgument that allegatisnhata plaintiff has owned stock
continuously since theatles(s)f the complaineaf ac{(s) until the date of the lawsu#
insufficientunder Rule 23.1 unless it includgsecific date®f stock acquisition. The Court cal
find no binding authority to that effect and finds thegdltion that Plaintiffs acquueheir stock
before the dates of the complairgidactsand have continually held it to be sufficient.
Although not necessary in this case to show demand fuRligyntiffs also make
commonallegations againstultiple directorsthatthe Gurt will list before addressing the
arguments under Rai12(b)(6) Under “breach of fiduciary dutyPlaintiffs allege that Minor
and Reynolds failed to hold shareholder meetings as required by law between 2012 and 2
(id. 1 48, that all Defendants failed to regststock issuances with the SEgtit do not allege
facts concerning which stock issuancg(®. 1 50), thatDefendantdailed to file tax returns for
the corporation (but do not allege tax yea(ig.  51), that Defendants failed to file business
permits(but note the error was remediadd identify no resulting harm)d( { 52, that USFS
threatened to cancel PMMR'’s bond and mining rightsnately resulting inongoingcriminal
and civil investigations against PMMRd. 11 53-57), anthat allDefendants failed to prepare
required audited financial documentsl. § 66. Under “unjust enrichment,Plaintiffs allege

thatall Defendants unjustly enriched themselirethe amount of $1%0 million at the expense

=7

016,

of PMMR, which had no meaningful sales, by approving large compensation packages and large

consulting fees to themselves “and those close to théan 1§ 77480). For example, Minor
paid for his son’s flying lessons from PMMR’s fundsl. | 79). Under “usurpation of corporats

opportunities,” Plaintiffs allege that all Defendants have approved the saleMRRNdroduct
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Orkyta to Wrightsville Fertilizer Cq:"WFC”) with no indication of any payment having been
made taPMMR, leading Plaintiffs t@uspect thabefendants transferred the product to WFC
no compensation to PMMR, féurther retail saléo benefit Defendants directlfid. T 85).
Under “ultra vires actions,” Piatiffs allege that alDefendantdhave issued shares of PMMR
without shareholder approval in order to dilute the shares of previous sharehtdd&r86].

B. Rule 12(b)(6)

1 Fiduciary Duties and the Business Judgment Rule

Defendants argue that Plaintiffs have not rebutted the presumption of propriatyheng
business judgment rubes to any of the alleged bad ackevadés business judgment rule is
codified, and in addition to the general provisions of the rulienits director liability to a
corporation or shareholders to casesnhf]he. . .act or failure to act constituted a breach ¢
.. fiduciary duties . . thaf involved intentional misconduct, fraud or a knowing violation of
law.” Nev. Rev. Stat. § 78.138((@&)b) (2003). The Court finds that Plaintiffs have sufficient
alleged intentional conduct and even fraud, as opposed to negligertt detst as ttalse
statements$or which Minor alone is implicatedThe“breach of fiduciary dutyacts implicating
more than one director, however, are matters of negligence, e.g., failingtéx fikturns oSEC
filings. The other acts allegenhplicating more than one directa@.g., for unjust enrichment or
usurpation, sufficiently allege intentioredts In summary, the business judgment rule preve
the claim against Minor for failing to follow up on sales leads and the ckginast two or morg
Defendants fofailing to make filirgs with the IRS, SEC, or other agencies, but the remaindg
the claims survive the business judgment atilthe pleading stage.

2. Unjust Enrichment

In Nevada, the elements of an unjust enrichment claim or “quasi contract”)aae: (1

benefit conferred on the defendant by the plaintiff; (2) appreciation of the bentfa b
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defendant; and (3) acceptance and retention of the benefit by the defendantr¢dsteinces
where it would be inequitable to retain the benefit without paynse®.Leasepartners Corp.,
Inc. v. Robert L. Brooks Try€242 P.2d 182, 187 (Ne%997) (quotingJnionamerica V.
McDonald 626 P.2d 1272, 1273 (NeiQ81) (quotingdass v. Epplerd24 P.2d 779, 780 (Colo
1967))). Plaintiffs havenot sufficiently pledunjust enrichment because they do not allege to
havewillfully conferred a benefit upon Defendatttat inequity must be returned or paid for.
Their claims sound in corporate waste or other theories they have pled.

3. Abuse of Control

As Defendants note, suchclaim iscognizable in Nevad&eeln re Amerco Derivative
Litig., 252 P.3d 681, 700 n.11 (Nev. 20{an banc)“Nevada does not recognize a cause of
action for abuse of control, and in the cases to which appellanfgaiteotherstates) claims
for abuse of control are essentially claims for breach of the fiduciary didyaity.”).

4. Usurpation of Corporate Opportunity

This claim is duplicative of the baeh of fiduciary duty claimSee idat 700-01.
Although the Cart formally dismisses theeparate claim, the underlying éttte alleged sale of
Orkyta to WFCwithout paymentor further retail sale by WFC, which was allegedly owned 4
Defendantsremairs cognizable as a breach of fiduciary d@&ge id.

5. UltraVires Acts

The Court dismisses this clawmth leave to amenbecaise, aPefendants note, the
complained ofcts (the issuance of stoaptions, and other rights without shareholder appro
have not been alleged @avebeenultravires absent an allegatidhat shareholder approval wa
required by the Articles (or Bylaw§)r those acts
i

I
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6. Marting and Reynolds

Defendants argue no bad acts are alleged as against Marting or Reyn@d3ufth
disagrees.§eeThird Am. Conpl. 77-78, 85 &lleging thatll Defendard granted themselveg
largecompensation packages and usuMMR’s opportunities viaVFC)).

7. Statutes of Limitations

Defendantsrgue that there may be a basis to dismiss under the relevant statutes b
argue it is difficult to tell from the TAC when cemagvents occurredThe Qurt will therefore
not dismissat the pleading stage, becatisis affirmativedefenseloes not appear on the fade ¢
the pleading to be dismissegkeUnited States ex rel. Air Control Techs., Inc. v. Pre Con Ind
Inc.,, 720 F.3d 1174, 1178 (9th Cir. 2013) (citiign Saher v. Norton Simon Museum of Art a
Pasadena592 F.3d 954, 969 (9th Cir. 2010)).
7
7
7
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CONCLUSION

IT ISHEREBY ORDERED hat the Motiorto Dismiss (ECF N092) is GRANTED IN
PART and DENIED IN PART, with leave to amend in paFhe claims for unjust enrichment
and abuse of control are dismissed, without leave to amEmelclaim for ultra vires acts is
dismissed, with leave to amend. The claim for usurpation of corporate opporturidgresally
dismissed, without leave to amend, but remairsibstancaspart of the claim fobreach of
fiduciary duty. That aspect of thiereach of fiduciary dutglaim, as well as thaspecbf the
claim concerning compension packagesnay proceed against all Defendants. Additionally,
breach of fiduciary duty claim may proceed against Minor as to the allegatiocergingfalse
statements and improper withholding of financial records to shareholders. &hbk bfe
fiduciary duty claim is otherwise dismissed, without leave to amend.

IT IS SO ORDERED.

Dated this24th day of August, 2016.

istrict Judge
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