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rpductions, et al v. Forgerty

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

POOR BOY PRODUCTIONSt al,

Plaintiffs,
3:14¢cv-00633RCJIVPC

VS.

RDER
JOHN FOGERTY ©

Defendant

N N N N e e e e e e e

This case arises out of a band membalfeged unlawfulise of the trademarked naf
the band, as well dss alleged violatiomf a settlement agreemesdncerninguse of the mark
Pending before the Court is a Motion to Dismiss or Transfer (ECF No. 9). For thrsgagen
herein, the Court grants the motion in part and transfers the case to the U.S. Quostri¢or the
Central District of California.

. FACTS AND PROCEDURAL HISTORY

Plaintiff rock band Credence Clearwater RevivACCR”) exists in law as partnership
betweerPlaintiffs Douglas Clifford Stuart CookPatricia Fogertythe widow ofdeceasethand
memberTom Fogerty), and Defendant John Fogerty. (Compl. 11 5, 10, ECF NGCR.owns

U.S.Trademark RegNo. 1222931 for “Credence Clearwater Revival” (the “Mark’{(id. 111).
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In 1996, Defendant sued the other members of CCR and Plaintiff Poor Boy Produc
Inc. (“Poor Boy”) in theU.S. District Court for the Central District of Califorréaeking an
injunction against their performance under the nameetfenece Clearwater Revisitedtl(

1 12). The partiesultimatelyentered intan agreemer{the “Settlement Agreementthat
Defendant would withdraw his objection to the other band members’ performances under
name “Ceedence Clearwater Reited,” Poor Boy would pay Defendant royalties for the use
thatname, andhe other band members would rimenseany third paty to perform under the
names “Creedence,” “Creedence Clearwater,” or any derivative of those names$ withou
Defendant’s prior written permissiond( 11 12-13).

On July 9, 2011, Defendant publicly condemned Poor Boy’s, Clifford’s, and Cook’s
of the“Creedence Clearwater Revisitetdmein anonline aticle (the “Article”) for thewebsite
Ultimateclassicrock.comld. I 14). Thereafter, Poor Boy’'s counsel sent Defendant’s counsg
letter (along with royalty checkdue at that timedemanding “cessation of Fogerty’s
malfeasance and breach of the Settlement Agreem&nt{ {5). TheArticle was still available
online as of the date of the Complaitl.). Defendant has also used the Mark without CCR’
permissiorandhasdemanded all royalties owing from December 2011 to presdn{[J[ 16,

19).

Plaintiffs havesued Defendant in this Court for: (1) trademark infringement under 15
U.S.C. § 1114(a); (Zplse advertisinginder § 1125(a); (3ommon law unfair competition; (4)
declaratorjjudgmentas toPlaintiffs’ nonbreach of the Settlement Agreemg®) Defendant’s
breach of the Settlement Agreement; D&¥endant’s breach of the implied covenant of good

faith and fair dealing as to the Settlement Agreem@htand breach of fiduciary duty.
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Defendant has asked the Court to dismiss for lack of personal jurisdiction over ewada,
or, in the alternative, to transfer the case tdul& District Court for the Central District of
California under 28 U.S.C. § 1404(a).
. LEGAL STANDARDS

A defendant may move to dismiss for lack of personal jurisdicBesked. R. Civ. P.
12(b)(2). Jurisdiction exists if: (1) provided for by law; and (2) the exerciseisdiction
comports with due procesSee Greenspun v. Del E. Webb Co§34 F.2d 1204, 1207 (9th Cir
1980). When no federal statute governs personal jurisdiction, a federal court dyepleee of
the forum stateSee Boschetto v. Hansijrs89 F.3d 1011, 1015 (9th Cir. 2008). Whestade
has d'long-arm’ statute providingts courts jurisdiction to the fullest extent permittecthoy
Due Process Clause of the Fourteenth Amendmasritievadaloessee Arbella Mut. Ins. Co. v.
Eighth Judicial Dist. Court134 P.3d 710, 712 (Nev. 2006) (citing Nev. Rev. Stat. § 14.065)
courtneedonly address federal due process standassBoschet{®39 F.3d at 1015.
Technically,Nevada’'s longarm statute restricts exttarritorial jurisdiction to the limits of both
the U.S. and Nevada ConstitutioSeeNev. Rev. Stat. 8 14.065). But Nevada’s Due Process
Clauseis textually identical to thBue Process Clause of the Fourteenth Amendmeaetevant
respectscomparel.S. Const. amend. XIV, 8 tith Nev. Const. art. 1, § 8(5), and the Nevad
Supreme Court reads the state clause as coextensive with the federakelausg.Wyman v.
State 217 P.3d 572, 578 (Nev. 2009). Until the Fourteenth Amendment was adopted in 1§
federal due process clause applied to the sta&ssBarron v. City of Baltimor82 U.S. 243,
250-51 (1833) (Marshall, C.J.). The Declaration of Rights comprising Article | of tedlisle

Constitution, which was adopted in 1864, was included in order to impose certain restrictig
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the State of Nevada that were already imposed against the federal goverroeetheBill of
Rights, and the Nevada Supreme Court has not interpreted the protections of thei@eofara
Rights to exceed the scope of their federal counterpdithael W. BowersThe Sagebrush
State43-44 (3rd ed., Univ. Nev. Press 2006); Michael W. Bowvidrs,Nevada State
Constitution24 (1993). In summary, the exercise of personal jurisdiction in Nevada need ¢
comportwith theDue Process Clause of theufteenth Amendment.

A. General Jurisdiction

There are two categories of personal jurisdiction: general jurisdliatid specific
jurisdiction. In the midto-late Twentieth Centurythe federal courtdeveloped a rulthat
general jurisdiction existeaver a defendanh any state with which the defendant had
“substantial” or “continuous and systematic” contacts such that the assertiosamfgler

jurisdiction over him would beonstitutionally fair even where the claimisissue werenrelated

to those contact§ee Tuazon v. R.J. Reynolds Tobacco 433 F.3d 1163, 1171 (9th Cir. 2006

(citing Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 415 (1984)). A state
court has general jurisdiction over the state’s own residents, for exant@eSupreme Court
recently clarified howeverthat general jurisdiction exists only wheéhe defendans at “home”
in the forum stateSee Daimler AG v. Baumah34 S. Ct. 746, 760—62 (2014). The Court not
that “continuous andystematic” contacts alone are not enough to create general jurisdictio
without more See id. The quoted phrase was in fact first used in the contexspécific
jurisdictionanalysis See idat 761 (citingnt’l Shoe Co. v. State of Wash., Office of
Unemployment Comp. & Placemg&26 U.S. 310, 317 (1945)). “Accordingly, the inquiry

underGoodyears not whether a foreign [defendantis}forum contacts can be said to be in

4 0of 16

nly

ed

=)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

some sense ‘continuous and systematic,’ it is whether that [defendatfftlgtions with the
State are stcontinuous and systematies to render [the defendaessentially at home in the
forum State.”ld. (quotingGoodyear Dunlop Tires Operations S.A. v. Brod8il S. Ct. 2846,
2851 (2011)).

B. Specific Jurisdiction

Even where there is no general jurisdiction over a defendant, specific junisdigists
when there are sufficient contacts wiitle forum state such that the assertion of personal
jurisdiction “does not offend ‘traditional notions of fair play and samisal justice.”Int’| Shoe
Co, 326 U.Sat316 (quotingMilliken v. Meyer 311 U.S. 457, 463 (1940)). The standard has
been restated using different verbiaGeeWorld-wide Volkswagen Corp. v. WoodsdA4 U.S.
286, 297 (1980) (“[T]he foreseeability that is critical to due process analysis enoete
likelihood that a product will find its way into the forum State. Rather, it is that theddafgs
conduct and connection with the forum State are such that he should reasonablytebgaiga
haled into court there.”Hansonv. Denckla 357 U.S. 235, 253 (1958) (“[I]t is essential in eag

case that there be some act by which the defendant purposefully availsfitselprivilege of

conductingactivities within the forum State, thus invoking the benefits and protections of it$

laws.”). From these cases and others, the Court of Appeals has developegarthest-for
specific jurisdiction:
(1) The nonresident defendant must purposefullyredi his activities or
consummate some transaction with the forum or resident thereof; or perform
some act by which he purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and protections laints

(2) the claim must be one which arises out of or relates to the defendant’s forum
related activities; and
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(3) the exercise of jurisdiction must comport with fair play and substantialgustic
i.e. it must be reasonable.

Boschettp539 F.3d at 1016 (quotirfschwarzenegger v. Fred Martin Motor C874 F.3d 797,
802 (9th Cir. 2004)jinternal quotation marks omitted)

The plaintiff bears the burden on the first two prongs. If the plaintiff establishes

both prongs one and two, the defendamist come forward with a “compelling

case” that the exercise of jurisdiction would not be reasonable. But ifingfp

fails at the first step, the jurisdictional inquiry ends and the case must be

dismissed.

Id. (citations omitted).

The “purposeful direction” option of the first prong uses tGaltereffects” test, under
which “the defendant allegedly must have (1) committed an intentional act, (2sshypaimed
at the forum state, (3) causing harm that the defendant knows is likely to reduiféhe forum
state.”Brayton Purcell LLP v. Recordon & Recordd@®6 F.3d 1124, 1128 (9th Cir. 2010)
(quotingYahoo! Inc. v. La Ligue Contre Le &ame Et LAntisemitisme433 F.3d 1199, 1206
(9th Cir.2006) (en banc)). hE prtious activity must be aindeat a forum state to create persor
jurisdiction over a defendant in that state; it is not enough that the activitysao@mother state
but causes harlknown orexpected by the defendant to be felt by a residetiteoforum statén
the forum state The second and third prongs of tb@ldereffects testire conjunctive, not
disjunctive. That is, a defendant must not only cause harm to a person who he knows wil
“judicially sufficient amount of harm” in the forum state (the third prosggYahoo! Inc. 433
F.3dat 1207, the intentional activity must be directed to the forum state itself (the secol. f
Activity is not “aimed at” a forum state merely because it is expected that its effiidts felt

there, otherwise the third pron§tbe Caldereffectstest would swallow the second. The pror

are distinct and conjunctive.
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The Supreme Court has recently reaffirmed thatposeful direction” ofexpress
aiming” is not satisfied merely by a defendant committing an intentional tort agaiasttéfp
he knows is a resident of the forum siatel that the effects of the act will be fielthat state
See Walden v. Fiord34 S. Ct. 1115, 1124 (2014) (reinstating Judge Reed’s ruling, after
reversal by the Court of Appeals, that there was no personal jurisdiction in Nexadaeorgia
defendants who allegedly committed an intentional tort in Georgia againsba feeg knew
was a Nevada resident where the tortious activity had no other connection to N§Vade) (
relationship musarise out of contacts that theefendanhimself’ creates with the forum State
(quotingBurger King Corp. v. Rudzewic471 U.S. 462, 475 (1985pmphasis itWalden). In
Calderitself, not only was it known that the effects of the libeladile would be felt in
California(becaus¢he defendant knethe plaintiff resided thejebut the article was also
expressly aimed at Californ{aecause the defendant in fastulated the article there$ee
Calder v. JonesA65 U.S. 783, 784, 789-90 (198a)hat is, the effects of tHidel did not
merely find their way to the California plaintifi a way the defendant should have anticipate
afterlibeling herin anotherstate ratherthe defendanactuallylibeled the plaintiff inCalifornia
by causing theirculationof the article in that stat&ee id.

The third prong is a sevdaetor balancing test, under which a court considers:

(1) the extent of the defendant’s purposeful interjection into the forum state’s

affairs; (2) the burden on treefendant of defending in the forum; (3) the extent

of conflict with the sovereignty of the defendants’ state; (4) the forum state’

interest in adjudicating the dispute; (5) the most efficient judicial resolution of the

controversy; (6) the importance dhe forum to the plaintiff's interest in
convenient and effective relief; and (7) the existence of an alternative forum.

Menken v. Empb03 F.3d 1050, 1060 (9th Cir. 2007) (quot®ig Distrib., LLC v. New Sensor

Corp., 380 F.3d 107, 1112 (9th Cir. 2004))ternal quotation marks omitted)

70of 16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I[Il.  ANALYSIS
There appears to be no dispute thatendanis a California resident and that there is

therefore no general jurisdiction over him in Nevada. The parties dispute whetkes the

specific jurisdiction ger himin Nevadaas to the claims in this case. The Court finds that the

is no specific jurisdiction over Defendaas to anyclaims over which the Court has original
jurisdictionover the subject matteiTherefore, gen assuming thergerespecific jurisdiction
over Defendanas toone or more of thetate lawclaimsover which the Court has only
supplemental jurisdictionver the subject matterand ttatis doubtful—the Court isompelled
to dismiss or transfehe case.

A. Personal Jurisdiction asto the Federal Claims

There is no specific jurisdiction ovBefendanias to thdederal claims under 88114(a)
and 1125(a). The nationwide service rule does not apply because the courts of Chhfognia
general jurisdictioover DefendantSeeFed. R. Civ. P. 4(k)(2)Plaintiffs therefore admit that
there must be specific jurisdiction oM@efendanbased on his contacts with Nevada, not sim
based on his contacts with the United States. But the only purposeful directiex ildgp
response is that Defendant knew tRgtintiffs Clifford and Poor Boyere Nevada residendsd
that he purposely put the Mark oartain concert advertising and merchandise offered over {
Internet. Noneof that isenough.

First,knowledge that a potaat plaintiff is a resident of thiBerum is not enough.
Walden 134 S. Ctat1124. The acts must be directed to the forum its&le evidence adduce
of concert advertising that includedy variation of the Markhows that itvas directed

variously to ArgentinaCalifornia and other unspecified venues in the United StéBditord
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Decl. 1119, 21, ECF No. 13-1; Advertisements, ECF No. 13-4 to 13-5, 13-8;)13\bl
evidence is adduceaf anymaterialscontaining the Mark having been used to advedise
event in NevadaNor is any evidence adducedtié distributionn Nevada oiny materials
containing the Mark to advertiswentsin other venuesPlaintiffs’ citation toWashington Shoe
Co. v. A—Z Sporting Goods, In@04 F.3d 668 (9th Cir. 2012) is unavailing, because the holt
therewas based on the knowledgéresidencyandimpacttheorysinceabrogated byValden
Second, there is no evidence of Nevageeificdesign oitargetingas to the merchandis
generally available on the Intern8ee J. Mcintyre Mach., Ltd. v. Nicasti®1 S. Ct. 2780,
2791-92 (2011) (Breyer, J., concurring) (controlling opinion). And this is not an “exceptiol
case"whereDefendant is “subject to the jurisdiction of the courts of the United States but n

any particular StatéJ. Mcintyre Mach., Ltd.131 S. Ct. at 2789 (plurality opinion). Rather,

“[D] efendant is a domestic domiciliafgp] the courts of [hishome State are available and can

exercise general jurisdictionld. EvenbeforeNicastrqg the Court of Appeals had ruled that
the Internet contexthe maintenance of a websiteigternet advertisement alone is not enougfh
subject a party to persahjurisdiction in tke forum; rather, there must be “something more” tg
“indicate that the defendant purposefully (albeit electronically) directeattigty in a
substantial way to the forum stat®anavision Int’l, L.P. v. Toeppet41 F.3d 1316, 1321 (9th
Cir. 1998) (quotingCybersell, Inc. v. Cybersell, Ind 30 F.3d 414, 418 (9th Cir. 199)We
held the Arizona court could not exercise personal jurisdiction over Cybersekédyde it had
no contacts with Arizona other than maintaining a wedeccessible to anyone over the
Internet’); accord Boschettd39 F.3d at 102@2 (Rymer, J., concurrind)’ | write separately

to underscore my disagnment with Boschette’argument that Hansing, as a seller on eBay,
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necessarily availed himself of the privilege of doing business in eaclastass the nationl.
believe that a defendant does not establish minimum contacts nationwide by hstemm #or
sde on eBay; rather, he must do ‘something more,” such agdodlly targeting residents of a
particular state, to be haled into another jurisdiction. . . . As we have previously heally, mer
advertising over the Internet is not sufficient to confer jurisdiction througheutnited States,
even though the advesément or website at issue may be viewed natiorijvide

B. Pendent Personal Jurisdiction

There is no original jurisdiction over tstate lanclaims becaus®efendanis a
member ofPlaintiff CCR. Apartnership has the citizenship of each ofriesmberdor the
purposes of diversityGarden v. Arkoma Asso¢d494 U.S. 185, 195-96 (1990), there isno
diversity jurisdiction ovethe state law claimsee28 U.S.C. 8§ 1332(aptrawbridge v. Curtiss
7 U.S. 267, 267-68 (1806). There is only potentially supplemental jurisdiction over those
under § 1367.

The Cout is compelled to fincis a mter of discretionin the present casé not as a
matter of law, thapendent personal jurisdiction ordgynanate$rom claims over which a court
has original subject matter jurisdictiohe Court will therefore natloselyanalyze whether
there is persondlirisdictionover Defendant in Nevadss to the state law claimalthough there
likely is not. Although the Court of Appeals hast explicitly limited the doctrinef pendent
personal jurisdiction to thiact patternits pendent personal jurisdiction caaésappeato be
based orhe existence gbersonal jurisdictioms to at least one claim over which the district
court had originasubject mattejurisdiction SeeWash. Shoe Co704 F.3d at 678ersonal

jurisdiction as to one federal clainijiore v. Walden688 F.3d 558, 586—87 (9th Cir. 2011)
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(sam@, rev’d on other grounddValden 134 S. Ct. 1115CollegeSource, Inc. v. AcedemyOne
Inc., 653 F.3d 1066, 1076 (9th Cir. 2011) (personal jurisdiction as to one state law claim o
which there was diversity jurisdictionBE Distribution, LLC v. New Sensor Corp80 F.3d
1107, 1111-13 (9th Cir. 2004ame; Action Embroidery Corp. v. Atl. Embroidery, In868
F.3d 1174, 1180-91 (9th Cir. 2004) (personal jurisdicistofederal clains) (“Pendent
personal jurisdictionsi typically found where one or more federal claims for which there is
nationwide personal jurisdiction are combined in the same suibwélor more state or federa
claims for which there is not nationwide personal jurisdiction[T].he actual exercise of
personal pendent jurisdiction in a particular case is within the discretion of tihet disurt”) .
And every reported casthe Court has been able to firdm theother courts of appeals to use
the phrase “pendent personal jurisdiction” has applied the doctrine only to pelad@sivhere
personal jurisdiction existed asdaoriginal jurisdictionclaim, typically based on a federal
nationwide service of process statateule but sometimes based on ordinary service under

state law in aliversity case.

The Court finds that applying the doctrine of pendent personal jurisdiction “batwar

would not be a reasonable application of the doctrine. Jiatesorof the District of Colorado
recentlyarticulated the Court’s concerns:

One question the Court grappled with a bit in ruling on this motion is
whether the Court could (or should) keep the action given thatateelatv claims
likely give rise to specific jurisdiction over the defendar@ould they in turn
provide “pendent personal jurisdiction” with respect to the federal claifis®
problem is that the Court has only been asked to assert supplemental jonisdict
over the state law claims, not original jurisdictioithus, the Court would be
using claims over which it has no original jurisdiction to establish personal
jurisdiction with respect to claims as to which the Court has original jurisdiction
but no personal jurisdiction.

110f 16

ver




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Tenth Circuit decisionUnited States v. Botefuh809 F.3d 1263 (10th
Cir. 2002), while not directly on point, is quite helpful in thinking about this issue.
There, the Tenth Circuit was presented with the question of whettistrit
court abused its discretion in maintaining a cause of action over which it had only
asserted pendent personal jurisdiction after the claim over it which it asserted
specific personal jurisdiction had been voluntarily dismissed by the parties.
“Pendent personal jurisdiction, like its better known cousin, supplemental subject
matter jurisdiction, exists when a court possesses personal jurisdiction over a
defendant for one claim, lacks an independent basis for personal jurisdiction over
the defendantor another claim that arises out of the same nucleus of operative
fact, and then, because it possesses personal jurisdiction over the first claim,
asserts personal jurisdiction over the second clail.”at 1272 (citations
omitted). This first claim isconsidered the “anchor claimSee idat 1274. “In
essence, once a district court has personal jurisdiction over a defendghe for
anchor] claim, it may ‘piggyback’ onto that claim other claims over which it lacks
independent personal jurisdictionmppided that all the claims arise from the same
facts as the claim over which it has proper personal jurisdictionat 1272.

The choice of whether to exercise pendent personal jurisdiction over a
claim is left to the discretion of the could. at 1273. However, complications
arise where the Court loses the anchor claBy. way of analogy, th&otefuhr
court explains that when a district court dismisses federal claims and thereby
leaves only supplemental state claims, courts most commonly dismiss the
supplemental claimsSee id.at 1273-74. Using this analogy, the Tenth Circuit
panel found that the district court abused its discretion when it kept a pendent
claim after the parties voluntarily dismissed the anchor claim as “there avas n
claim before the district court for which it could be said [théew@ants] had
‘minimum contactswith [the forum Stat].” Id. at 1274.

The problem that arises here is that the state law and federal claims are
mutually dependent.Without the state law claims, there would be no personal
jurisdiction over the defendantAnd without the federal claims, there would be
no subject matter jurisdiction over the state law claimigchnically, | suppose |
could find that the actions are so interconnected that each type of claim, and thus
each type of jurisdiction, holds the other up, a tension bar of dadwaever, I'm
not pesuaded. The exercise of pendent personal jurisdiction is discretioniary.

a case such as this, where neither set of claims could survive on its owrs it feel
fundamentally unfair to rely on each set of independently deficient claims to
subject thedefendant to jurisdiction in Colorado.

More importantly, it seems logically inapt to look past the claims over

which this Court asserts original jurisdiction in order to determine whether it can
maintain those claims.Independently analyzing the fedemdhims, the Court
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must dismiss this action for lack of personal jurisdictionin turn, the
supplemental state law claims must likewise be dismissed.

Leachman Cattle of Colo., LLC v. Am. Simmental Assed=. Supp. 3d---, 2014 WL 4458893,
at *8-9 (D. Colo. 2014).

The“reversé application of the pendent jurisdiction ruk@uld mean that a federal
district court has both subject matfarisdictionand personal jurisdictioas toall claims arising
out of the same set of operative fastslong ashe court has original subject matter jurisdictio
over one of the claims and personal jurisdiction over the defendant as to any of tiotaotise
Although the Court has subject matter jurisdiction over the federal claims in thisxa®gsing
jurisdiction over Defendant purelyecause thens personal jurisdiction over hias to
supplemental claims over which the Court does not have original jurisdiction would be an
unreasonably broad reading of 8§ 1367 flyinghe face of th@resumption again$tderal
jurisdiction. SeeKokkonen v. Guardian Life Ins. Co. of Alil1l U.S. 375, 377 (1994 hat is,
in addition to thdairness concerns under the Due Process Clawsesrse” application of the
doctrine of pendent personal jurisdiction wopktmit a federal courh cases like the present
one toexercisgurisdictionoverfederalclaims based purely on tipeesencef state law claims
As tothe ‘traditional application of the pendeipersonajurisdictiondoctrine, where there is
personal jurisdiction as to an originakisdiction claim,the intent of Congress to broaden the
scope of the assertion of personal jurisdic{within its constitutional limits}o supplemental
claimscan bereasonablynferred from 81367. No such intent can be infeglrform the statute
as to “everse” application of the doctrine.

Insofaras the doctrine is matter of federal common lamot dependent on any

interpretation of 8 1367the purposes behind tkectrine are judicial economy, convenience,
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and fairness to the partie€deeAction Embroidery Corp.368 F.3d at 1181. In a case such as
present one, where the court’s subject matter jurisdiction over the only ¢&img rise to
personal jurisdiction is not original but supplemental, the Court finds that fairnéss to t

nonresident Defendant caselsdismissal or transfer of the cas€he interests ofidicial

the

economy and convenience could be argued to favor application of pendent personal jurisdiction

here because the copyright claim may not be brought in state see8 U.S.C81338(a),
meaningPlaintiffs would have tanaintaintwo lawsuits one in federal court Californiaand
one in state court iNevada potentially with inconsistent resoluti®imf common questions of

fact, if they insisted on maintaining the state law claimNevada But thatcaneasilybe

avoidedby transfer of the entire case tdosium where there i®oth subject matter and persondl

jurisdiction over Defendant as to the federal clairssyall asbothsupplemental subject matter

jurisdictionand not only traditional pendenturisdictionbut actualpersonajurisdiction over

the state lavelaims A transferthereforefurthers the interests of fairness and judicial economy,

only at tre expense of the convenierafgwo of the fivePlaintiffs, who reside in Nevada-or
theremaining Plaintiffswhoare citizens ofCalifornia, Arizona, and Texas, howevire Los
Angeles venue will actuallgeslightly more convenientio attend Overall, therefore, the result
is in the interest of the convenience of the parties, as well

C. Venue

The Court’s decision is bolstered by the apparent lack of venue in this District. Afth
Defendant aski the alternative to dismisstr a transfer under 28 U.S.C. § 1404(a), the Co

finds that 8 1406(a) applie®Vhere venue is lacking, a comnustdismiss or transfeunder
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§ 1406(a)t This is the case whether or not there is personal jurisdiction over the Defendar
Goldlawr, Inc. v. Haman, 369 U.S. 463, 466 (1962).ir, it is not disputed thddefendahdoes
notreside inthis District.See28 U.S.C. § 1391(lf)). Second, as noteslupra neitherthe
allegationsnor the evidencadduced indicatthata substantial part of the events or omissions
giving rise toany ofthe clains occurred in Nevad&eed. § 1391(bj2). The onlyallegationsof
Defendant’s acts in Nevada dhat heperformedn Las Vegasn October 2014 seeCompl.

1 2), but he is not alleged to have used the Mark in connection with that performance,
Defendant’'s managettestghathe did not, $eeRobertFogertyDecl. § 8, ECF No. 10), and
Plaintiffs have provided no contrary evidence in rebuttal. Thealldgatiors or evidenceof
Defendanhaving used the Maroncernpromotional materials fdnis performances in
California, abroad, and in upscified U.Slocations as well asn advertisemerston the Internet
for various merchandises¢eCompl. 1 16 &Ex. D; Clifford Decl. 1119, 21; Advertisements,
ECF No. 13-4 to 13-5, 13-8; 13- Without any‘special [Nevadalelated design, advertising,
advice, marketing, or anything els&eel. Mcintyre Mach., Ltg.131 S. Ctat 2791-92

Third, there is aother district in which the case could have been brosgéigl. § 1391(b]3),

because Defendant resideghe Central District o€alifornia, whichfact providesboth persona

1 The differencéoetween 8 1404(a) and § 1406(a) trangfieatters because it affects the choic
of law analysis as to the state lavaims.SeeMuldoon v. Tropitone Furniture Col F.3d 964,
966-67 (9th Cir. 1993).

2 Nicastrowas apersonal jurisdiction case, but if some stpecifictargetingis requiredo
show “purposeful directionas to personal jurisdicticeven where it is suspectétat a product
is likely to end up in a given stati is difficult to see how glaintiff can show irthe absencef
statespecific targeting that an event actually “occurredihe state under £391(b)(2). Mich
more probably, the Supreme Court would consider internet advertisements to have ddacur
the state where the offeind party sits when he posts theon perhaps where his servers are
located,and there is no allegation or evidence adduicelis case¢hatany of these places was
Nevada
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jurisdictionin California seeDaimler AG 134 S. Ct. at 760—-62, and venue in the DiStrict
Court for the Central District of Californiaee28 U.S.C. § 1391(b)(1).
CONCLUSION
IT IS HEREBY ORDERED thathe Motion to Dismiss or Transfer (ECF No. i8)
GRANTED IN PART, and the case is TRANSFERRED to thé&. District Court for theCentral
District of Californiaunder 28 U.S.C. § 1406(b).

IT IS SOORDERED.
Dated this 26th day of August, 2015.

ROBERT C. JONES
United Statgs District Judge
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