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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
JEREMY STROHMEYER Case No0.3:14-cv-00661RCIWGC
Plaintiff, ORDER
V. Re:ECF No. 163

K. BELANGER, et al.,

Defendans.

Plaintiff has filed a motion requesting correction of mistakes in an ordedibguke cour
at ECF No. 153 under Federal Rule of Civil Procedure 60(a). (ECF No. 163.) Defendants
file a response.

. BACKGROUND

Plaintiff is an inmate in the custody of the Nevada Department of Correcti@@gN
proceeding pro se with this action under 42 U.S.C983. The events giving rise to this act
took place while Plaintiff was housed at Lovelock Correctional CenteC)la@d Ely State Prisd
(ESP). The court issued an order on July 2, 2019, screening Plaintiff's third amendeaint
(TAC) under28 U.S.C & 1915A. (ECF No. 153.)

On July 18, 2019, Plaintiff filed this motion requesting the court correct certaiakes
in that order. (ECF No. 163.)

1. DISCUSSION

"The court may correct a clerical mistake or a mistake arising from oversightission
whenever one is found in a judgment, order, or other part of the record.” Fed. R. Civ. P. §

First, Plaintiff asks the court to correct the notation at ECF No. 153, page 6, |

concerning the date of the disciplinary hearing with Carpenter. The aogeisnotes the date
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the hearing as March 30, 2013, but Plaintiff stategiieat AC alleges thdhe disciplinary hearin

was actually on March 10, 2013. The court will grant Plaintiff's recaresthe record will refleg

that the disciplinary hearing with Carpenter took place on March 10, 2013.

Second, Plaintiff pointes to ECF No. 153 at page 8, lineghich states Plaintiff's claim

that after six months in solitary confinement, Plaintiff only got onentute phone call p¢g
month. Plaintiff states that while he was in disciplinary segregation at L@CDMecember 24
2012 to April 9, 2013, he was limited to oneBthute call per month; however, when he

transferred t&eSPon April 9, 2013, his calls were further reduced to onenirtute call per mont

while in disciplinary segregation. After he was taken out of disciplinaryegagjon aroun

Octobe 31, 2013, he was placed in administrative segregation and allowed-amatité call pef

week. The court will grant Plaintiff's motion and the record will be correctedclade thig
description ofPlaintiff's ability to make phone calls.

Third, Plairtiff points to a clerical mistake in the citation @olff v. McDonnell that
appears at ECF No. 153, page P&intiff's motion is granted to the extent the first citatio
Wolff v. McDonnell that appears at ECF No. 153, page 1321should be: 418 U.S. 539, 5
(and not 56566 as Plaintiff suggests). The second citation which appears at ECF No. 15
13:1748 should actually readee id. at 56470. Plaintiff also takes issue with the fact that
court did not include the "documentary evidence" language from a quotation/fobifn He
clarifies that he is attacking not only the failure to allow him to present witndasealso the

failure to allow him to present documentary evidence in his defense. Primtdtion will be

granted insofar ake record will now reflect that the pertinent portion of\Wa@ff decision states:

"the inmate facing disciplinary proceedings should be allowed to call sg#seand prese

documentary evidence in his defense when permitting him to do so will not be unduly ha
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to institutional safety or correctional goal$\olff, 418 U.S. at 566. The record will also refl
that Plaintiff is challenging the denial of the opportunity to call withesses as wpleasn
documentary evidence in his defense.

Fouth, Plaintiff points to the court's statement at ECF No. 153 at page 19, [1iés e
heard from other guards that someone at LCC must not like him or that he tigg twa many
grievances." Plaintiff asserts that he actually did not hear this filoen guards at LCC, but fro
caseworkers at LCC. The court will grant Plaintiff's request andetioed will reflect this chang

Fifth, Plaintiff addresses the claim for the unlawful deprivation of propstyforth in
Count XlI of theTAC, which the court held would not proceed because the Ninth Circuit aff
Judge Jones' dismissal of those claims, set forth at ECF No. 153, page 22,-R2e$ Eontiff
asserts that he amended his complaint afteNihéh Circuit decision and changed liederal
unlawful deprivation of property claim to a State law claim for violation of NevRdvised
Statutes (NRS) 41.031 and 41.0322, and Judge Jones allowed this claim to proceed as C
of the second amended complaint, citing ECF No. 44 at 14:8-12.

The court incorrectly interpretegdount Xl as asserting a federal deprivation of prop
claim. Instead, Count Xll alleges violation of State rights under NRS 41.031 and 41.03
undersigned overlooked thaudge Jones previously allowetthe State law claim und

NRS41.031 and 41.@2 to proceed. Therefore, Plaintiff's motion is granted and Plaint

permitted to proceed with Count XlI of the TAC against Cartier, Belanger drelGEchardin and
Gilder. Theconclusion of ECF No. 153 at 26, lines6510, and 145, which indicated the

dismissal of Count Xll is also amended to note that Count XII will proceed agaanséer(

Belanger, LeGrand, Schardin and Gildéhe court notes that NRS 41.031 requiredaanpff

bringing a state tort claim against State employees must name the State as a paegtiontha
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properly invoke the State's waiver of sovereign immurgte. NRS 41.031Craig v. Donnelly,
439 P.3d 413, 414 (Nev. 2019) (per curiam). The State is not, however, a party to plaintibi'’g
1983 civil rights claims. If Plaintiff wishes to proceed with Count XIlI, he nilesafsimple motiof
requesting that the court add the State of Newad&lation of NDOC as a defendant for purpg
of Count XII only.

Sixth, Plaintiff identifies a typographical error at ECF No. 153, page 25, lineth@rasig
a "J" that should be omitted. Plaintiff's motion is granted in that the typograpimaraisenoted.

[11. CONCLUSION

Plaintiff's motion (ECF No. 163% GRANTED as outlined above. The Attorney Gener
Office shall file a notice withiri4 days of the date of this Order advising the court and Plai
whether it will accept service on behali@artier, Gilder and Schardin. If it does not accept se
for any of those defendants, it shall file under seal, but not serve P|amtifast known address|
of those defendants. If the last known address is a post office box, the AtBeneyds Office
shall attempt to obtain and provide the last known physical address. The court willstine
summonses for those defendants for whom the Attorney General's Office canpbtsacaee
and for which a last known address is filed under seathese defendants for whom the Attorr
General does accept service, an answer or other response to the TAC musibehiilie&d days
of the date of this Order.

If Plaintiff wishes to proceed with Count XII, withi days of the date of this Orddre
must file a simple motion requesting that the court add the State of Nevada on cdlatio@C
as a defendant for purposes of Count XII only. If he fails to do so, Count XII will be desiis
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To the extent this Order has any impact on the answthe TAC previously filed by th

e

Defendants, the Defendants may file an amended answer to the TAC30ittays of the date of
this Order.
IT ISSO ORDERED.
Dated:August 6, 2019.
e &, Co%
William G. Cobb
United States Magistrate Judge




