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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

DENNIS McCABE,
Plaintiff, 3:15-cv-00041-RCJ-VPC

VS. ORDER
MICHAEL FLAMM et al.,

Defendants.
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Plaintiff, who is a prisoner in the cosly of the Nevada Department of Corrections
(“NDOC"), submitted a civil rights complaint undé2 U.S.C. § 1983 and filed an applicatiol
proceedn forma pauperis(ECF No. 1). The Court nowreens Plaintiff's civil rights
complaint pursuant to 28 U.S.C. § 1915A.

. SCREENING STANDARD

Federal courts must conduct a preliminseyeening in any civil case “in which a
prisoner seeks redress from a governmentalyemtiofficer or employee of a governmental
entity.” 28 U.S.C. 8 1915A(a). In its reviewgtbourt must identify any cognizable claims a
dismiss any claims that areviolous, malicious, fail to state claim upon which relief may be
granted, or seek monetary relief from dethelant who is immune from such reli&f.

8 1915A(b)(1), (2). In adtion to screening requirements under 8§ 1915A, under the Prisor]

Litigation Reform Act, the court must dismiss ttese if “the allegation of poverty is untrue”
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if the court determines the action “is frivolousmalicious; fails to state a claim on which rel
may be granted; or seeks monetary relief againkgtfendant who is immurieom such relief.”
Id. § 1915(e)(2).

Dismissal for failure to stata claim under § 1915A incorpagatthe standard for failur
to state a claim under Federal RafeCivil Procedure 12(b)(6Nordstrom v. Ryan/62 F.3d
903, 908 (9th Cir. 2014). To survive 8§ 1915Aiesv, a complaint must “contain sufficient
factual matter, accepted as true, to stata@iando relief that iplausible on its faceIt. (quoting
Ashcroft v. Igbgl556 U.S. 662, 678 (2009)). The court liberally constpmessecivil rights
complaints and may only dismiss them “if it appebeyond doubt that the plaintiff can prove
set of facts in support of his claim which would entitle him to relief.”

In considering whether the complaint is stifint to state a clainall allegations of

material fact are taken as traed construed in the light mdstvorable to the plaintifiwyler

Summit P’ship v. Turner Broad. Sys. I35 F.3d 658, 661 (9th Cir. 1998) (citation omitted).

Although the standard under Rul2(b)(6) does not require dé¢al factual allegations, a

plaintiff must provide more thamere labels and conclusiofell Atl. Corp. v. Twomb|\550
U.S. 544, 555 (2007). A formulaic recitation of #lements of a cause of action is insufficig
Id. Unless itis clear the complaint’s deficieggicould not be curdgrough amendment,@o

seplaintiff should be given leavto amend the complaint wittotice regarding the complaint’

ef

[1°)

e NO

N

nt.

U7

deficienciesCato v. United State§0 F.3d 1103, 1106 (9th Cir. 1995). To state a claim under

42 U.S.C. § 1983, a plaintiff mualilege “(1) the defendants awgi under color of state law (2
deprived plaintiffs of rights secured by the Constitution or federal stat\t@§ams v.
California, 764 F.3d 1002, 1009 (9th Cir. 2014) (quotiitpson v. United Stateg81 F.2d

1334, 1338 (9th Cir. 1986)).
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. SCREENING OF COMPLAINT

Plaintiff brings a complaint under 42 U.S.C1$83, asserting claims for violations of

the

First, Eighth, and Fourteenth Amendments agfaDefendants Michael Flamm and Isidro Bagca.

(Compl. 4-9, ECF No. 1-1). Plaintifeeks monetary and injunctive relied.(at 13).

A. Count One

Plaintiff alleges that he B sixty-six year old prisoner whtas been incarcerated for t
last thirty-five years and that he is reqgdite sit in a wheelchair most of the timgl. @t 7).
Plaintiff claims that on June 25, 2014, Defenddighael Flamm, who is correctional officer,
made a death threat against Ri#ficluring the morning pill call.Ifl. at 3—4, 8). Specifically,

Plaintiff alleges that he has problems swallowhngpills due to multiple spinal surgeries anc

that when he attempted to swallow the two Tiglepills provided to him, only one went down.

(Id. at 4). When Flamm saw the other pill stillRtaintiff's mouth, he begedly asked Plaintiff
“are you some kind of fudig idiot,” to which Plaintiff asked “why.”I¢l.). Plaintiff claims that
Flamm then said “there’sfacking pill under your tongue.’ld.). Plaintiff then took another
drink of water and swallowed the remainirit, put Flamm ordered Plaintiff’'s wheelchair
pusher to move Plaintiff's wheelchairtioe side of the walkway and waitd (at 4-5).

Plaintiff alleges that while he was waitiag instructed by Flamm, another correction

officer asked why he was waiting and that Rti#i explained what had transpired with

e

(7]

Defendant Flammld. at 5). Flamm then allegedly spumand and said “do you want to repgeat

your fucking lie?” (d.). Plaintiff alleges he responded “I'not lying it's exactlyas | just said
sergeant.”Id.). Plaintiff alleges that Flamm then &dt‘do you think | give a shit about that

fucking wheelchair, I'll yank your ass out thfat wheelchair and snfagour face into the
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fucking concrete.”Ifl.). Plaintiff contends that following ¢hincident, he was held in a cell all
morning and written up by Defendant Flammd. ét 5).
According to Plaintiff, the incident waecorded on the prison’s surveillance cameras
and was reviewed by a shift sergealtt. &t 5-6). Plaintiff claims that after reviewing the
surveillance video, the shifergeant acknowledged Plaintiff svielling the truth about what hjpd
transpired, stated that Flamm’s write-up maae sense,” and recommended that Plaintiff
should proceed with the prison’s grievamrecedures and Plaintiff's attorney’s
recommendationsld.). Plaintiff alleges tat he filed an informagrievance on June 25, 2014
and formal grievances on August 4, 2014 and August 28, 2@t (2). In support of his
complaint, Plaintiff submits a letter prepared byedical expert in anothease that describes
Plaintiff's health problems and affidavitd three witnesse® the incident.Ifl. at 15-33).
Plaintiff alleges that the andent involving Defendant Bmm oppressed Plaintiff's First
Amendment rights and constituted cruel and unusual punishriterdt 7). Plaintiff further
alleges that the incident dépad him of his Fourteenth Aemdment due process rightisl. (@t 4)|

The Court understands Plaintiff to be assertiagnts for retaliation basesh Plaintiff's exercis

1%

of his First Amendment rights, for verbal haraesinn violation of the Eighth Amendment, gnd
for violation of Plaintiff’'s Fourtenth Amendment dygocess rights.
1. First Amendment Retaliation
Under the First Amendment, prisoners rethmright to file prison grievances and to
engage in civil litigationBrodheim v. Cry584 F.3d 1262, 1269 (9th Cir. 2009). “Retaliation
against prisoners for their exercise of this rightself a constitutionaviolation, and prohibited
as a matter of ‘clearly established lawd’ (quotingRhodes v. RobinspA08 F.3d 559, 566 (9th

Cir. 2005)). “Within the prison context, a vialdkaim of First Amendment retaliation entails
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five basic elements: (1) [a]n assertion thatade actor took somelerse action against an
inmate (2) because of (3) that prisoner’s pri@@conduct, and that sueltion (4) chilled the
inmate’s exercise of his First Amendment rigimd (5) the action didot reasonably advance
legitimate correctional goalRhodes408 F.3d at 567—68.

Plaintiff's allegations fall wi short of plausibly stating elaim for retaliation based on
an exercise of his First Amendment rights. tFarsd foremost, Plaintiff does not allege that I
was engaged in protected actiwiynen Flamm ordered him todlside of the walkway, when
Flamm wrote Plaintiff up, or whellaintiff was placed in the holdg cell. These alleged actig
by Defendant Flamm were not in response to Rf&filing any sort of grievance or attemptin
to engage in litigation. Rathdhese actions were in responsétaintiff’s inability to swallow
his pill. While Flamm’s conduct was perhapscaerreaction to the situation, they can in no
way be construed as retaliatiagainst Plaintiff's exercise @onstitutional rights.

Furthermore, the informal and formal graaces that Plaintifiled again Flamm are
proof that Flamm'’s actions did not chill Plaintiff's exercise of his First Amendment rights,
that the incident would have dled or silenced a person of ondiry firmness from future First
Amendment activitysee Brodheinmb84 F.3d at 1271. Indeed, there are no allegations
whatsoever that Flamm attempted to impede Pfsgursuit of this litigdion or that Plaintiff
felt any trepidation in pursuing his claims. devunder an objective standard, there is no
indication that a person ofdinary firmness would haveeen hesitant to proceed.

Finally, Plaintiff fails to show that Flammactions did not serve a legitimate penolog
interest. For obvious reasons, including innsatiety, inmates are required to swallow pills
immediately after administration providdge medication. Upon &inm’s examination, it

appeared as though Plaintiff chos® to swallow his pill. Theres no indication in the record
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that Flamm knew or should havedwn of Plaintiff's difficulty to swallow, and in an effort to

maintain order, it is understandable that Flamould require Plaintiff to immediately swallow

his pill. Again, Flamm’s reactioto Plaintiff's initial failure toswallow the pill may have been

abrupt and even offensive to Piaff, but that does not negattee fact that Flamm was ensurif
that the pill was swallowed. &ihm'’s subsequent order thaaiptiff wait, the write-up that
followed, and Plaintiff's time in the cell can all blaced to him not swallowing the pill, not tg
any attempt on Flamm’s part tadaBate against Plaintiff for engang in protected speech. Th
Court therefore dismisses this claim witejudice, as amendment would be futile.
2. Eighth Amendment Verbal Harassment

The Eighth Amendment to the Constitutimmohibits “cruel and unusual” punishment.
U.S. Const. amend. VIIl. Verbal harassmenabuse, including threats of bodily harm,
generally are not sufficient to state an Eighth Amendment cté®m.Keenan v. Hal83 F.3d
1083, 1092 (9th Cir. 1996) (denying a claim whemisoner failed to show that the “comment
were unusually gross even for a prison sgtind were calculated to and did cause him
psychological damage"Dltarzewski v. Ruggier®30 F.2d 136, 139 (9th Cir. 1987) (holding
that directing vulgar languagg an inmate does not violade inmate’s civil rights)Gaut v.
Sunn 810 F.2d 923, 925 (9th Cir. 1987) (per curiuntt{ag that “a mere naked threat” does
constitute a “constitutional wng”). An Eighth Amendment claim for verbal harassment m

stand only if the prisoner can show that the offexeted with the intent to humiliate or endan

the inmateSomers v. Thurmaid09 F.3d 614, 622 (9th Cir. 199¥)alandingham v. Bojorquez

866 F.2d 1135, 1139 (9th Cir. 1989).
Plaintiff fails to state @im for verbal harassment under the Eighth Amendment as §

matter of law. Amendment would be futile because Plaintiff alleges only verbal threats b
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Flamm, and allegations of verbal threats alfaiieto state a claim under the Eighth Amendm
See KeenarB83 F.3d at 1092. Plaintiff does not allegatthlamm’s statements were intende
humiliate him,see Somerd.09 F.3d at 622, or that they igantended to invoke retaliation
against Plaintiff by fellow inmatesge Valandinghan866 F.2d at 1139. Nor does Plaintiff
allege that he suffered any ploa harm. The Court therefdismisses this claim with
prejudice as well.
3. Fourteenth Amendment Due Process Violation

The Fourteenth Amendment ensures that individuals, including prisoners, will not
subject to the loss of life, libsr, or property without due prose of law. U.S. Const. amend.
XIV. The Court construes Plaintiff's claim ase asserting a deprivan of liberty due to
Flamm’s order that Plaintiff be placed in a halglicell for nearly a day. A due process viola

for restraint that falls within the prisoner’s semte usually requires the pi&ff to show that th

officer has imposed an “atypicah@ significant hardship on the inmaierelation to the ordinayy

incidents of prison life.'Sandin v. Connei515 U.S. 472, 484 (1995). And “[d]iscipline by
prison officials in response to a wide range of misconduct fallsntitie expected perimeters
the sentence imposed by a court of lald.”at 485.

Plaintiff fails to establish that he was sedied to any loss of liberty that was unusua

posed a significant hardship omrhi Regardless of whether Plafihfailed to swallow his pill

due to physical limitations, Flamm saw that glilehad not been swallowed. Flamm’s ensuing

response, while harsh, does not constitute a due process violation and was in response
perceived to be a potential védion of prison protocol in threceiving of medication by an
inmate. Being held in a holding cell, even &oday, does not go beyond the ordinary incide

of prison life, and Plaintiff does not allege that suffered any unique hardship because of t

ent.
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time spent there. While Flamm’s conduct was no déuistrating to Plaitiff, it did not violate
the Fourteenth Amendment. This claim is also dismissed with prejudice.

B. Count Two

In Count Two, Plaintiff alleges that Defgant Isidro Baca, who is the Warden at
Northern Nevada Correctional Center (“NNCGQRadequately trained and supervised Defer
Flamm. (Compl. 67, 8-9). Plaintiff further gkss Flamm had been transferred from Warn
Springs Correction Center to NNQ@cause he was a “problemid.(at 6) Plaintiff contends
that there is a systemic issue with problemeticections officers being transferred from ong
prison to another rathénan being terminatedd at 8). Plaintiff furher contends that James

Cox, the Director of Prisons, ditbt instate any policies or prabges that authorized Defend

dant

ant

Baca or corrections officers “to threaten, oppresserbally intimidate Nevada prisoners at any

Nevada prison or institution.ld.). Plaintiff alleges Baca'sonduct violated the First and
Fourteenth Amendmentdd().

The Court will dismiss count two with ptajice as to Defendant Baca. Amendment
would be futile because there are no allegatiorise complaint that Baca participated in,
directed, or knew of and failed to prevent thedeait involving DefendarfElamm that gave ris
to the alleged constitutional violatiorsee Taylor v. Lis880 F.2d 1040, 1045 (9th Cir. 1989
(holding that “[a] supervisor ignly liable for constitutional violadns of his subordinates if th
supervisor participated in directed the violations, or knegf the violations and failed to
prevent them. There is mespondeat superidrability under [§] 1983").
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CONCLUSION

IT IS HEREBY ORDERED that Plaintiff'slaims pursuant to the First, Eighth, and
Fourteenth Amendments under Count OnelA&MISSED with prejudice, as amendment
would be futile.

IT IS FURTHER ORDERED that Plaintiff's @ims pursuant to théirst and Fourteenth
Amendments under Count Two are DISMISSED with prejudice, as amendment would be
The Clerk is ordered to close this case.

IT IS FURTHER ORDERED that Plaintiffsotion for Leave (ECHNo. 1) to proceeth
forma pauperiss DENIED as moot.

IT 1S SO ORDERED.

Dated: _ July 13, 2015

L

futile.

4 ROBERT C. JONES




