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v. Cox et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

JOSE M. VIGOA PEREZ,
Plaintiff, 3:15-cv-00065-RCJI-WGC

VS. ORDER
JAMES GREGORY COX et al.,

Defendants.
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Plaintiff, who is a prisoner in the cosly of the Nevada Department of Corrections
(“NDOC"), submitted a civil rights complaint der 42 U.S.C. § 1983, filed an application to
proceedn forma pauperisand filed a motion for appointment of counsel. (ECF No. 1). Th
Court now screens Plaintiff's civilghts complaint under 28 U.S.C. § 1915A.

. SCREENING STANDARD

Federal courts must conduct a preliminsegyeening in any civil case “in which a
prisoner seeks redress from a governmentalyemtiofficer or employee of a governmental
entity.” 28 U.S.C. 8 1915A(a). In its reviewgtbourt must identify any cognizable claims a
dismiss any claims that areviolous, malicious, fail to state claim upon which relief may be
granted, or seek monetary relief from dethelant who is immune from such reli&f.

8 1915A(b)(1), (2). In adtion to screening requirements under 8 1915A, under the Prisor]

Litigation Reform Act, the court must dismisgtbase if “the allegation of poverty is untrue”
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if the court determines the action “is frivolousmalicious; fails to state a claim on which rel
may be granted; or seeks monetary relief againkgtfendant who is immurieom such relief.”
Id. § 1915(e)(2).

Dismissal for failure to stata claim under 8 1915A incorpogatthe standard for failur
to state a claim under Federal RafeCivil Procedure 12(b)(6Nordstrom v. Ryan/62 F.3d
903, 908 (9th Cir. 2014). To survive 8§ 1915Aiesv, a complaint must “contain sufficient
factual matter, accpeated as true, to stataimdb relief that is plausible on its facéd’
(quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)). The court liberally constpuessecivil
rights complaints and may only dismiss themt“appears beyond doubt that the plaintiff cal
prove no set of facts in support of hiaiah which would entitle him to reliefId.

In considering whether the complaint is stifint to state a clainall allegations of

material fact are taken as traed construed in the light mdstvorable to the plaintifiwWyler

Summit P’ship v. Turner Broad. Sys. I35 F.3d 658, 661 (9th Cir. 1998) (citation omitted).

Although the standard under Rul2(b)(6) does not require dé¢al factual allegations, a

plaintiff must provide more thamere labels and conclusiofell Atl. Corp. v. Twomb|\550
U.S. 544, 555 (2007). A formulaic recitation of #lements of a cause of action is insufficig
Id. Unless itis clear the complaint’s deficiegicould not be curégtrough amendment,@o

seplaintiff should be given leavto amend the complaint wittotice regarding the complaint’

ef

[1°)

-

N

nt.

U7

deficienciesCato v. United State§0 F.3d 1103, 1106 (9th Cir. 1995). To state a claim under

42 U.S.C. § 1983, a plaintiff mualilege “(1) the defendants awgi under color of state law (2
deprived plaintiffs of rights secured by the Constitution or federal statit@§dms v.
California, 764 F.3d 1002, 1009 (9th Cir. 2014) (quotiitpson v. United Stateg81 F.2d

1334, 1338 (9th Cir. 1986)).
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1. SCREENING OF COMPLAINT

Plaintiff brings a complaint under 42 U.S&1983, asserting claims for violation of t
Fourteenth Amendment Equal Protection Clalegseint one) against Defendants James Gre
Cox, Harold Mike Byrne, and Renee Baker armmaMolation of the Foueenth Amendment Du
Process Clause (count twajainst Defendant Dwayne De@Compl. 5-8, ECF No. 1-1).
Plaintiff seeks monetary reliefd{ at 12).

A. Count One

Plaintiff alleges that from August 24, 2002Q@atober 22, 2003 he was housed as a “
risk potential” inmate at #hEly State Prison (“ESP”)Id. at 5). Plaintiff alleges this is the mg
restrictive status and is reservedifonates with serious NDOC violationsd(. According to
Plaintiff, he was classified as“high risk potential” inmate du® his “convictions[’] notoriety”
and his attempted escape from @lark County Detention Centetd(). However, Plaintiff
contends that he has notheamitted any NDOC violationsld.).

Plaintiff alleges that on Qaber 24, 2003, he was no longeedhed a safety concern g
therefore was reclassified as anttadistrative segregation” inmatdd(). Plaintiff alleges that
on October 24, 2004, he was reclassified ‘agaeral population/clascustody” inmate Id.).
Plaintiff further alleges thain November 17, 2005, he once agairs weclassified as “general
population/close custody” because ESP did not tiaeecurity to holtdim, which was later
determined by the NDOC Central Office “to be inaccurate.’dt 6).

Plaintiff alleges that in August 2012, he beda seek a transfer from ESP to another
institution under NDOC Regulation 521.081.J. According to Plaintiff, during a full
classification review, Defendant kdd Byrne, who is the Assoc&tVarden, “outlined a list o

stipulations for Plaintiff to complete iorder to effectuate that transferd.(at 2, 6). The

jory

high

DSt
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requirements allegedly were tHalaintiff “remain disciplinay free; continue exemplary
behavior; maintain a cell mate; and complet®alpartment Anger Management Courses, e
in Education Programs, and obtain High School Diplomd."dt 6). Plaintiff contends that
Defendants James Gregory Coxe tirector of Prisons, and Renee Baker, the Warden, als
stipulated to these requirementsl. @t 2, 6).

Plaintiff contends that he has fulfilled all these requirements, but that he remains
incarcerated at ESRd( at 6). Plaintiff furher contends that no other former “high risk
potential” inmate at ESP was required to conwith the same requirements to effectuate a
transfer and that these requiremenesraot part of NDOG regulations.Ifl.). According to
Plaintiff, numerous other similarly situatediicer “high risk potenal inmates have been
transferred out of Ely State Prisonld ). Plaintiff alleges that theifare to transfer him violats

the Fourteenth Amendmen&gjual Protection Clausdd( at 5-6).

“The Equal Protection Clause of theufteenth Amendment commands that no State

shall ‘deny to any person within its jurisdimti the equal protection of the laws,” which is
essentially a direction thatl persons similarly situatezhould be treated alikel’ee v. City of
L.A. 250 F.3d 668, 686 (9th Cir. 2001) (quotidiy of Cleburne vCleburne Living Ctr.473

U.S. 432, 439 (1985)). “To state a claim undl2iJ.S.C. § 1983 for violation of the Equal

nroll

D
(%2}

g

174

Protection Clause of the Fourtée®mendment a plaintiff must show that the defendants acted

with an intent or purpose to discriminateaatst the plaintiff baseupon membership in a

protected classFurnace v. Sullivan705 F.3d 1021, 1030 (9th Cir. 2013) (quotation omitte

The first step in determining whether officers wi@ld a prisoner’s right tequal protection is “fo

identify the relevant clasto which he belongedld. “The groups must be comprised of

similarly situated person so that the faatastivating the alleged discrimination can be

).
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identified.” 1d. (quotation omitted). “An equal protemt claim will not lie by conflating all
persons not injured into a preferred clagenang better treatment than the plaintifid’ at 103
(quotation omitted).

Here, Plaintiff fails to plead facts sufficietat support his equal pettion claim that he
was treated differently from other prisoners witspect to transfers. Plaintiff does not alleg
that he is the member of anyopected class or that others wbtis class were given better
treatment in regards to transfaeferences. Moreover, Plaifitiiloes not claim that Defendan
acted with any intent or purposediscriminate against himt is far more plausible that
Plaintiff has not been transferred due to limitedlabdity in other correctional facilities or for
some other legitimate reason. The fact thiaéioprisoners may have received better treatmg
than Plaintiff with respect to transfers isufficient to support an equal protection claim.
Furnace 705 F.3d at 1031.

Indeed, decisions to transfermut transfer a prisoner to dfeérent facility or cell rarely
support an equal protection claiBee Walker v. Beayd-- F.3d ---, 2015 WL 3773072, at *7-
(9th Cir. June 18, 2015) (denying equal pratectlaim by prisoner who sought transfer for
religious reasonsRizzo v. Dawsqry78 F.2d 527, 530 (9th Cir. 1985) (stating that “Plaintiff
assertion that his transfer wduliolate his . . . equal protecatisights has no basis in law”);
Duncan v. Madigan278 F.2d 695, 696 (9th Cir. 1960) (findithat the plaintiff's contention

that “his transfer denied him equal protentof the law” was “without basis” and had “no

112

Nt

S

merit”). The Court finds that amendment wouldfbie and dismisses the claim with prejudjce.

B. Count Two
Plaintiff alleges that on December 24, 2008 was advised that because he had

completed all of the requirements, a full classifion hearing would becheduled regarding h
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transfer. (Compl. 7). HoweveRlaintiff alleges that in Jmary 2014, he was advised that
Defendant Dwayne Deal, of the NDOC's Offend#anagement Divisiorgenied Plaintiff's

transfer request wibut giving a reasonld.). Plaintiff contends that former ESP case worker

—

told Plaintiff that Plaintiff was not labeled an escaig& or a threat to the safety or security g
the prison, which is why he wasmeved from “high risk potentiastatus on two occasions, but
that Plaintiff had “strong leadership abés” and was a “concern” to the prisotu.). Plaintiff
further contends he never recaive classification hearing onyform of notice regarding his
new status of being a “leaderldl(). According to Plaintiff, théact he is considered to be a
“leader” is why he remains classifiedasgeneral population/close custody” inmate.)(

Plaintiff alleges the onlyeasons for denying his transfeth® nature of his original
sentence and not his conduct and attitude $irdeas been incarcerated, which have improved.
(Id. at 8). Plaintiff further allges there is no justificationrftnolding him in hard conditions,
which include twenty-three hour lockdown, restied privileges, noop opportunities, and no
access to the gym, chapel, culinary fiéiel§, main yard, tier, or law libraryld)). Plaintiff
contends that Defendabivayne Deal’s review and denial loik transfer request, without giving
Plaintiff “an opportunity to test the purportbdsis for his continued confinement to close
custody” violated Plaintiff's Foueen Amendment due process righig.) (

Under the Due Process Clause of the temmth Amendment, the Government cannat
deprive a person of “lifdiberty, or property” without due pcess of law. U.S. Const. Amend
XIV. A due process claim exists “only wharconstitutionally protected liberty or property
interest is at stakeTellis v. Godinez5 F.3d 1314, 1316 (9th Cir. 1993prisoners do not have a
liberty interest in being incarcerated at a particabrrectional facility or being transferred from

one facility to anothelOIm v. Wakinekonat61 U.S. 238, 245 (1983)Jleachum v. Fanc427
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U.S. 215, 225-27 (1976). Nor do prisoners have a lilveteyest in their @ssification status.
Moody v. Daggett429 U.S. 78, 88 n.9 (1976). This ixhase “prison officials should be
accorded wide-ranging deference in the adoptiguoti€ies and practicdbat in their judgment
are needed to preserve internal order andplise and to maintain institutional securityfost
v. Agnos 152 F.3d 1124, 1130 (9th Cir. 1998) (quotation omitted).

Given that prisoners have no liberty intrm being transferred to another prison,
Plaintiff's due process claim bad on Defendant Dwayne Deal'sha#d of his transfer request
fails as a matter of law, and amendment would be futile. To the extent Plaintiff's due pro
claim is based on his classifigati status, Plaintiff also does ri@ve a liberty interest in his
classification status. The Court therefovill dismiss count two with prejudice.

CONCLUSION

CESS

IT IS HEREBY ORDERED that Plaintiff &ourteenth Amendment equal protection and

due process claims are DISMISSED with prejudaseamendment would be futile. The Clef
ordered to close this case.

IT IS FURTHER ORDERED that Plaintiff's Motion for Leave to Proceetbrma
pauperis(ECF No. 1) is DENIED as moot.

IT IS FURTHER ORDERED that Plainti§’ Motion for Counsel (ECF No. 1-3) is
DENIED as moot.

IT 1S SO ORDERED.

Dated: _june 30, 2015

kis




