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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* ok
STANLEY RIMER,
Plaintiff,
V. 3:15%v-00105RCIVPC
BRIAN SANDOVAL et al, ORDER
Defendants

Plaintiff sued Defendants based on the denial of his parole. The Court dismissed ug
screening. The Court of Appeals affirmiadoart but remanded for the Courtreenter
judgment without prejudicébecause the claimould potentially be brought in habeas cojpus
and to consider in the first instance whetRkintiff had stated a claifased on the denial of
contact with his wife, also a prisoner, btto hadreceivedparole on the condition that she not
as®ciate with Plaintiff.SeeOverton v. Bazzetf®39 U.S. 126, 131 (20038d. of Dirs. of
Rotary Int'lv. Rotary Club of Duarte481 U.S. 537, 545 (1987). The Court dismissed, with
leave to amend, because Plairdifl not allege that he klehad any conditions restricting contag
with his wife put onto him. ld complained of the condition put onto his wife by her parole
officer, but he had no standing to asséstwife’s claims. Plaintiff has filed the First Amended

Complaint(“FAC”), and the Gurt now screens it.
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I SCREENING STANDARDS

Federal courts mustreen any case in which a prisoner seeks redress from a
governmental entitgr its officers or employes. 28 U.S.C. § 1915A(a). Tlweurt must identify
cognizable claims and dismiss claithat are frivolous, malicious, fail to state a claonseek
monetary relief from@aimmune defendangee28 U.S.C. § 1915A(b)This includes claims
based on faatstic or delusional scenaridseitzke v. Williams4 U.S. 319, 327-28 (1989).
Also, when a prisoner seeks to proceed without prepayment of feas;tanust dismiss if “the
allegation of poverty is untrue.” 28 U.S.C1815(e)(2)(A).

When screening claims for failure to state a claim, a court uses the same standards
under Rule 12(b)(6)Wilhelm v. Rotmgr680 F.3d 1113, 1121 (9th Cir. 201Bederal Rule of
Civil Procedure 8(a)(2) requires “a short and plain statement afahme showing that the
pleader is entitled to relief” in order to “give tlefendant fair notice afhat the . . . claim is
and the grounds upon which it rest€dnley v. Gibson355 U.S. 41, 47 (1957). A motion to
dismiss under Rule 12(b)(6) tests the complaint’s sufficieses,N. Star Int’l v. Ariz. Corp.
Comm’n 720 F.2d 578, 581 (9th Cir. 1983), and dismissal is appropriate only when the
complaint does not give the defendant fair notice of a legally cognizable araithe grounds

on which it restsSee BelAtl. Corp. v. Twombly550 U.S. 544, 555 (2007).

as

A court treatdactual allegations as true and construes them in the light most favorable tc

the plaintiff, NL Indus., Inc. v. Kaplan792 F.2d 896, 898 (9th Cir. 1986), but does not accep
true “legal conclusions . . . cast in the form of factual allegatidteulseen v. CNF Ing.559 F.3d
1061, 1071 (9th Cir. 2009). A plaintiff must plead facts pertaining to his case making @wio
“plausible,” not just “possible.Ashcroft v. Igbgl556 U.S. 662, 6779 (2009) (citingTwombly

550 U.S. at 556) (“A claim hasdel plausibility when the plaintiff pleads factual content th
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allows the court to draw the reasonable inference that the defendanteddiathe misconduct
alleged.”). That is, a plaintiff must not only specify or imply a cognizablal lkggory Conley

review), he must also allege the facts of his case so that the court can deterather Wwe has

any basis for relief under the legal theory he has specified or impliethiagsthe facts are as he

alleges Twombly-Igbakeview).

“Generally, a digict court may not consider any material beyond the pleadings in ru
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismial’Roach Studios, Inc. v. Richard Feine
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut \
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Also, under Federal Rule

of Evidence 201, a court may take judicial notice of “matters of public record” if not t$ubje

reasonable disputeUnited States v. Corinthian Colls655 F.3d 984, 999 (9th Cir. 2011).

Otherwise, if the district court considers materials outside of the pleadlegsotion to dismiss
is converted into a motion for summary judgm&gete Arpin v. Santa Clara Valley Transp. Ageng
261 F.3d 912, 925 (9th Cir. 2001).

To state a claim under 42 U.S.C. § 1983, a plaintiff must a{lBgeolation of a right
secured by the Constitution or laws of the Uni&dteg2) by a person acting under color of
state lawSee West v. Atkind87 U.S. 42, 48 (1988).
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. ANALYSIS

Plaintiff previouslyallegel thathis wife’s parole officer hdidenied her contact with him
But Plaintiff did not allege that he hddhd any conditions restricting contact with hisenput
ontohim for whichhemight be punished if he viated them, and he has no standiogssera
claim based ofhis wife's parole conditionsSee e.g, Gray-Davis v. RigbyNo. 5:14€v-1490,
2016 WL 1298131, at *7 (N.D.N.Y. Mar. 31, 2016) (paradewife and sorthad no standing to
assertight of familial relationsunder § 1983 based oestrictionsplaced on parolge
Chambliss-Partee v. Knapplo. 5:15ev-435, 2015 WL 13019616, at *3 (N.D.N.Y. May 7,
2015) (amg. The Qourt therefore dismissed, noting tHaaintiff's wife must bring a claim, if
she wished toThe Courtgave Plaintiff leave toamend The FAC does not cutbe defects
previously noted.Plaintiff still does not allege amgstrictions imposed upon him. Nor does he
allege that his wife is unable to bring her own claim.

CONCLUSION

IT IS HEREBY ORDERELthatthe First Amendment claim iDISMISSED, witlout
leave to amend.

IT IS FURTHER ORDERED thahe Clerk shall enter judgment and close the.case

IT IS FURTHER ORDERED tha certificate of appealability BENIED.

Dated thic19th day of June, 2018.

ROBERY ¢€. JONES
United Stat¢¢ District Judge




