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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

DARIN J. FRANKLIN,

Plaintiff,
aint 3:15<¢v-00196RCIWGC

VS.

ORDER
TANIA ARGUELLO et al,

Defendans.

N N N N e e e e e e e

This is aprisoner civil rights complaininder 42 U.S.C. § 1983. Pending before the
Court is the Magistrate Judge’s Report &tommendatio(fR&R”) on Defendantspartial
motion to dismisshe First Ameded Complaint (“FAC”). The Magistrate Judge has
recommended denying the motion.
I LEGAL STANDARDS

A. Dismissal for Failureto Statea Claim

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefribe
claim showing that the pleaderastitled to relief’ in order to “give the defendant fair notice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseaot ation
that fails to state a claim upon which relief can be granted. A motion to dismessRurld

12(b)(6) tests the complaint’s sufficien@See N. Star Int’l v. Ariz. Corp. CommTi20
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F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only when the complaint doegenibiegy
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaicrecitation of a cause of actiovith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facial plausibility when the plaintiff pleads factual content thawaltbe court to
draw the reasonable inference that the defendant is lablled misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not only specify or amply
cognizable legal theoryCnleyreview), he must also allege the facts of his case so that the
can determine whether he has any basis for relief under the legal theoryspedifsd or
implied, assming the facts are as he alleg&s/ombly-lgbakeview). Put differently,Conley
only required a plaintiff to identify a major premise (a legal theory) and conlalniliéy
therefrom, bufwombly-Igbakequires a plaintiff additionally to allege minaemises (facts of
the plaintiff's case) such that the syllogism showing liability is complete and thaityia
necessarily, not only possibly, follows (assuming the allegations of fattua).

“Generally, a district court may not consider angterial beyond the pleadings in ruling

on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
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complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion todismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatkv. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).

B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BethviR.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jumgtorn a verdict for the nonmoving par8ee
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id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must first satisfy its initial burderiwhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if thevadence went uncontroverted at trial’A.R. Transp. Brokerage Co. v.

Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
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omitted). In contrast, when the nonmoving party bears the burden of proving the claim or
defense, the moving party can meet its burden in two ways: (1) by presentingcevinl@egate
an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an elees=seintial to that party’s case o
which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
the opposing party need not establish a material issue of fact conclusivelfauortdt is
sufficient that the claimed factual dispute be shown to reqaijeryor judge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying €by on conclusory allegations unsupported by f&t® Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for t8akFed. R. Civ. P. 56(ef elotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cours’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issti@ f&eeAnderson477
U.S. at 249.The evidence of the nonmovant i® ‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely

colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
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Notably, facts are only viewed in the light most favorable to the non-moving partg tieee is
a genuine dispute about those faBisott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
. DISCUSSION

Upon screeninghe original Complaint, the Coupgermittedsomeclaimsto proceed

(Eighth Amendmendeliberate indifference based on the cancellation of an antacid prescrig

and lack of nutritionandFirst Amendmentree exercise claims based on the lack of access to

group worshipandthe sacrament of Holy Communigrljsmissedgome claims without leave tg
amerm, and dismissdthe followving claimswith leave to amend1) claims ofdue process
violations at April 5, 2013 and April 17, 2088sciplinary hearingsand (2)the claim ofa First
Amendment violatiorvia the discarding of magazine inserts with subscription information.
Plaintiff filed the FAC, amendinthe due process clainasd abandoninthe First Amendment
claim.

Upon screening the FAC, the Copdrmitted all claim$o proceed as pled bditsmissé
all Defendants except Murguf€ounts | and 11)Dr. Koehn(Count Ill), and BakefCounts IV
and V). Asto Counts | and Il (due process violations at the disciplinary hearreg€pouirt
noted that the claim of theds of propertyia the state policy of imposing restitutiat such
hearings wagnough to invoke the Due Process Clause and obviate the exception for
unauthorized deprivatiorisy rogue employeesThe Court reerved judgment as to whether
Plaintiff had sufficiently alleged the $s of a cognizable liberty interegt disciplinary
segregation The Court did not readdress Count(tiéliberate indifference)rdCounts IV and V

(free exercise), because those claims had alree€ely permitted to procee®laintiff asked the
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Court to reconsider(1) the dismissabf several Defendants as towhtsl and Il based ortheir
failuresto correct the allegedu@ process violations; arid) the dismissal of one Defendant as
Counts IV andv based on his alleged implementation of the policies at.isshe Court denied
the motion. Defendants haveow asked the Court to dismiss Countsl |-

A. Counts| and |1

The Courtwill not dismiss these claims but wikquire a morelefinite statementin the
FAC, Plaintiffappears to alleghat he lost statutory good time credits as a result of the
disdplinary hearingsbut it is nottotally clearif he meango allege that(First Am. Compl.3-A,
ECF No. 22 (“and/or referred for forfeiture of statutory good time credits1gint#f cannot
challenge any hearingsulting in the loss of good tinoeeditunless and until the convictions
are reversed or otherwise vacat®8de Heck v. Humphrgyl2 U.S. 477, 486-87 (1994).

Defendants also argue therants subject matter jurisdiction because Plaintiff has a pdg
deprivation remedyni the state justice courts to recover 386 of restitution taken. The Court
rejects this argumentAs the Magistrate Judge correctly notes, because Plaintiff alleges the
restitution was ordereid accordance with state poliepdwasnota rogue aebn takenagainst
state policythe availability of a meaningful post-deprivation remedggParratt v. Taylor 451
U.S.527 (1981), does not aideiendantsseeHudson v. Palmer68 U.S. 517, 532-34 (1984)
(citing Logan v. Zimmerman Brush Cd55 U.S. 422 (1982)).

B. Count |11

The Court permitted the deliberate indifference claim ag&@indoehn based obDr.
Koehn’scancellatiorof calcium antacidg¢but not based on the temporary refusaktprescribe
PPI or H2)to treatPlaintiff's gastreesophageal reflux diseaB&ERD’) to proceed because:

Dr. Koehn’s refusal to change the prescription from calcium antpoadk]
to [Dr. Mar's previous prescription for] PPl or H&om February2014 until

September 2014Epresents a disagreement in the method of treatment that cannot
be said to constitute total lack of treatment amounting to deliberate indifference
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in the constitutional sensdt may also be that the cancellation of the antaials

June 2014] was based on a medical opinion that it wasvitreise of the tablets

that was causing the paiout Plaintiff has sufficiently alleged at thkeading stage

that their cancellation, combined with a lack of alternative treatment and Dr.

Koehn's knowledge of Plaintiff's history of GERD, constituted deliberate

indifference toPlaintiff's continuing pan.
(Screeningrder10:4-12, ECFNo. 9). The Court of Appeals has noted that deliberate
indifference claims based on “isolated occurrences of neglect” in failing valpraspirin and
antacids are “frivolous.O’Loughlin v. Dog 920 F.2d 614, 617 (9th Cir. 1990). That case,
however, did not include the more extreme allegations made here, i.e., thatfBI&@&RD was
severe enough to have previously required special medication, and that it was ag ongoin
condition causing extreme, continuous pain.

Defendants argue, howevénat because antacids were available fronptismncanteen,

there can be no claim of deliberate indifference basedr. Koehn's cancellation of the

prescriptionfor them If antacids were in faetvailable an Eighth Amendment claim would not

be viable absent some evidertlcat their cost was prohibitiv€eeShapley v. Nev. Bd. of State
Prison @mm’rg 766 F.2d 404, 408 (9th Cir. 198%¥f{rming Judge Reed’s dismissal of a clai
as frivolousbecause absent arability to pay a $3 fee for medical treatment of prisoners dog
not implicate the Eighth lendment).The Court can find in the FAC nadmissionor denialof
theavailability of antacidsvia the prison canteeturing the relevant time periodihe Court
therefore will not dismiss based on this argument. As the Magistrate Judgatédshowever,
Defendants have invited the Court to treat the motion as one for summary judgmentassof
they have attached relevant evidence beyond the pleadings. Defendants haee thegisf
initial burden to eliminate any question of fact aBtoKoehn’s deliberate indifference to
Plaintiff s GERD, because antacids have baeailable in the El5tate Prison canteen since
2013. SeePacheco Decl. 1,£CF No. 33-2). Plaintiff has adduced no contrary evidence to

satisfy his shifted burden. Nor has he adduced evidence that he could not afford,aardcidg
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his allegations ohaving spenapproximately $160 per month on food over a five-month peri
in 2013indicates that he coulsave. Indeed, Plaintiff in this case did not even apply to proc
in forma pauperis The Court grants summary judgment against the deliberate indifference
based orailureto treat PlaintiffsGERD.

Next, he Court permitted the deliberate indifference claim against Koehn based on
weight losgo proceed because:

“The Eighth Amendmentequires . . . that prisoners receive food that is
adequate to maintain health . . LéMaire v. Maassl12 F.3d 1444, 1456 (9th Cir.
1993). Plaintiff alleges that he ate every bit of food provided to him, yet his weight
dropped from approximately 200 pounds to approximately 170 over the course of
nine weeks. (Compl.-81-to 6-N). That is an average weight loss of approximately
half a pound per day. Plaintiff also alleges hunger pangs and lethargy. The Court
concludes that Plaintiff has adequatelyegdd a failure to provide him with
sufficient nutrition to maintain his health during the relevant time. Although minor
fluctuations in weight, or even significant weight loss of an obese person v8ho wa
provided with a normal amount of daily nutrition would not constitute cruelty in
the constitutional sense, a lack of nutrition that causes one’s weight to drop from
200 to 170 pounds over nine weeks and which is insufficient to avoid hunger pangs
and lethargy is a plausibtéaim of inadequate nutrition.

(Id. 11:3-13) &lterationdn original). The allegations in the FA@renot materially different.
The Court will not dismiss this claifsut will grantsummary judgment. Defendants adduce
evidence indicating that Dr. Koehn noted no weight loss between May 22 and July &;H2@13
monitoringPlaintiff's weightafter Plaintiff complained to himfaveight loss. In his verified
response, Plaintiff attests ththe weight loss occurred prior to May 22, 2013 and that he did
continue to lose weight while being monitored by Dr. Kobaoause he wasirchasng
additional foodat that time Plaintiff attests that he presented Dr. Koehn with a written log o
additional food consumption. The Court finds that the evidence adduced cannot auppor

finding in Plaintiff's favor under the subjective proofjthe deliberate indifference testio

evidence is adduced wfeightlossor any indications of a lack of nutrition during Dr. Koehin’

not

[ his

monitoring. Although Plaintiff attests that held Dr. Koehn he was supplementing his diet, and
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the Court mustherdore resolve thatssuein his favor on summary judgment, the Court need
impute a subjectivedief of the truthof Plaintiff’'s claim to Dr. Koehn Plaintiff has adduced ng
evidence indicating that Dr. Koehn believed Plaintiff's claim that his wéoglsthad only
stopped because he was supplementing his diet. Dr. Koehn was under no duty to credit g
claim withoutanyobjective evidence beyond Plaintiff's sag- Where medical staff
acknowledge aerious medical condition ardll to treat it, the subjective promd ddiberate
indifferencehas been shown. But here, there is no evidence Dr. Koehn acknowledged any
serious risk of harm. Even if he had believed it, he had no basis to conclude there was arj
serious risk of harm, because he was monitoring Plaintiff’'s weight and vweatalkescribe
more food if it droppedThe Courtgrants summary judgment against this claim
CONCLUSION

IT IS HEREBY ORDEREDhatthe Report and Recommendation (ECF No) B85
ADOPTED IN PART and REJECTED IN PART.

IT IS FURTHER ORDERED thathte Motion to Dismis§ECF No. 33) iSSRANTED IN
PART and DENIED IN PART .Plaintiff shall make a more definite statement as to whether
lost good timecredit as a result of th&pril 5, 2013 and April 17, 2018isciplinary hearings
within twenty-eight (28) daysPlaintiff may not further amend the FAC but shall file a separg
statemenaddressinghe issue Dr. Koehn is entitled to summary judgment against Count Ill.

IT IS SO ORDERED.

Dated: Nunc Pro Tunc May 24, 2017.

" ROBERTY £. JONES
United Statgg District Judge
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