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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

US BANK, N.A.,

Plaintiff,
3:15<¢v-00241RCJIWGC

VS.

ORDER
SFR INVESTMENTS POOL 1, LLC et al.

Defendans.

N N N N e e e e e e e

This case arises out atompletechomeavners association (MOA”) foreclosure sale
and an impending HOA foreclosusale of the same propetby a different HOA Pending
before the Courare twoMotionsto Dismissthe Gmplaint (ECF Nos. 24, 273, Mdtion to
Dismiss theCounterclaim(ECF No. 42), and a Motion far Preliminary Injunction (ECF &
46). For the reasons given herein, the Court denies the mtidisnisshe Complaint, grants
themotion to dismiss the Counterclaimith leave to amendndconsolidates the motion for a
preliminary junctionwith a trial on the meritef Plaintiff's second claim
l. FACTS AND PROCEDURAL HISTORY

Plaintiff US Bank, N.Abecamehesuccessobeneficiary of #236,000 promissory note

andfirst deed of trusencumbering real property 2646 Napoli Dr., Sparks, NV 89434 (the

“Property”) on October 7, 2013Compl. 11 26-19, ECF No.)1l On June 6, 2013, Defendants
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had conducted a nguodicial HOA foreclosure salef the Property at whicbDefendant SFR
InvestmentdPool 1 LLC (“SFR”) purchased the Propeffigr $9,000. (d. 1 31-32). Prior to the
sale, however, counsel fBlaintiff's predecessein-interesthadtendered th&288 supepriority
amount of the HOA lien to Defendant Alessi & Koenig, L{@lessi”), counsel for Defendant
D’Andrea HOA but Alessi hadejected the tendefd. 1124-30.

Plaintiff sued SFR, D’Andrea HOA, Alessi, Siena HOA, and The Clarkson LrawgG
P.C. (“Clarkson”) for: (1) quiet title (SFR, D’André$0A, and Sien&lOA); (2) a preliminary
injunction (SFR, SienBlOA, and Clarkson); (3) wrongful foreclosure (D’Andid®A and
Alessi); (4) Negligence (D’AndreldOA and Alessi); (5) Negligence Per Se (D’AndHQA
and Alessi); (6) Breach of Contract (D’Andrid®A and Alessi); (7) Misrepresentation
(D’AndreaHOA); (8) Unjust Enrichment (SFR, D’André¢OA, and Alessi); and (9) Breach of
the Covenant of Good Faith andHaealing (D’AndreaHOA and Alessi). SFR answered ang
filed a Gounterclaim for declaratory relief that the June 6, 2013 foreclosure sale htitvhic
purchased the Property extinguished US Bank’s deed of trust against the Propertyavada
Revised Stautes sectiof*'NRS”) 116.3116. Clarksohasmoved to dismiss the single claim
against iin the Complaint for a preliminary injunction. Siena H@#@sseparately moved to
dismiss the quiet title and preliminary injunction claims for failure to stataim.clUS Bank hag
movedto dismisghe Counterclainand has moved for a preliminary injunctipreventing Siena
HOA and its agents (includinClarkson) from conductingsale of the Property
. LEGAL STANDARDS

A. Dismissal for Failureto Statea Claim

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefriee

claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
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what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseadt action
that fails to state a claim upon which relief can be grantedhotion to dismiss under Rule
12(b)(6) tests the complaint’s sufficien&ee N. Star Int’l v. Ariz. Corp. CommTi20

F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is aggriate only when the complaint does not give the
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state claim, the court will take all material allegations as true and construe thq
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegtiat are merely
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiafith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facidplausibility when the plaintiff pleads factual content that allows the cour
draw the reasonable inference that the defendant is l@ablled misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not oelifgpor imply a
cognizable legal theoryCnleyreview), but ado must allege the facts of ltase so that the
court can determine whether the plaintiff has any basis for relief undegtdeheory he has
specified or impliedassuming the facts are as he alldgesombly-lgbakeview). Put

differently, Conleyonly required a plaintiff to identify a major premigdegal theoryyand
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concluddiability therefrom, buTwombly-lgbakequiresa plaintiff additionally toallegeminor
premisegfactsof theplaintiff's cas@ such that theyllogismshowingliability is logically
completeard thatliability necessarilynot only possibly, followsassuming the allegations are
true).

“Generally, a district court may not consider any material beyongiéaglings in ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990)awon omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
BeerDistribs., Inc, 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentSee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).
B. Preliminary Injunction
The Court of Appeals in the past set forth &iternativesets of criteria for determining
whether to grant preliminary injunctive relief:
Under the traditional test, a plaintiff must show: (1) a strong likelihood of ssicces
on the merits, (2) the possibility of irreparable injury to plaintiff if preliminary
relief is not granted, (3) a balance of hardships favoring the plaintiff, and (4)
advancement of the public interest (in certain cases). The alternative test requires

that a plaintiff demonstrate either a combination of probable success on the merits
and the possibility of irreparable injury or that serious questions are raidedea
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bdance of hardships tips sharply in his favor. These two formulations represent

two points on a sliding scale in which the required degree of irreparable harm

increases as tharobability of success decreas€Bhiey are not separate tests but

rather outereaches of a single continuum.
Ranchers Cattlemen Action Legal Fund United Stockgrowers of AhS\Dep't of Agric, 415
F.3d 1078, 1092-93 (9th Cir. 2005) (quotBave Our Sonoran, Inc. v. Flowed8 F.3d 1113,
1120 (9th Cir. 2005)) (citations and internal quotation marks omitted). The Supreméauur
ruled, however, that a plaintiff seeking an injunction must demonstrate that irreparablesha
“likely,” not just possibleWinter v. NRDC555 U.S. 7, 19-23 (2008) (rejecting the Court of
Appeals’alternative “sliding scale” tegtisofar as it permitted an injunction based on a
probability of irreparable harm that is less than “lik¢lyThe Court of Appeals has recognize
that the “possibility” test was “definitively refuted” Winter, and that “[t]he proper legal
standard for preliminary injunctive relief requires a party to demonstinattehe is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absprelemonary
relief, that the balance of eqiei$ tips in his favor, and that an injunction is in the public
interest.” Stormans, Inc. v. SelegkyB86 F.3d 1109, 1127 (9th Cir. 2009) (quotilgnter, 129 S.
Ct. at 374) (reversing a district court’s use of the Court of AppealdMonéer, “sliding-scale”
standard and remanding for application of the proper standard).

A Court of Appeals ruling relying largely on the dissenting opiniowinterparsed the
language oWinterand subsequent Court of Appeals rulings and determined that the sliding
scale test remained viable when there was a lesser showing of likelihood ekssuttbe meritg
amounting to “serious questions,” but not when there is a lesser showing of likelihood of
irreparable harnSee Alliance for the Wild Rockies v. CotiréB2 F.3d 1127, 1134 (9th Cir.

2011). This case presents some difficulty in light\biterand prior Court of Appeals cases.

To the extenCottrell's interpretation ofVinteris inconsistent witlseleckySeleckycontrols.
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See Miller v. Gammje35 F.3d 889, 899 (9th Cir. 2003) (en banc) (holding that, in the absq
of an intervening Supreme Court decision, only the en banc court may overrule a dgcssion
threejudge panel).The Supreme Court statedWinterthat “[a] plaintiff seeking a preliminary
injunction must establish that helileely to succeed on the merits, that hékisly to suffer
irreparable harm in the absence of preliminary relief, that the balancaeitéggps in his favor,
andthat aninjunction is in the public interestWinter, 555 U.S. at 20 (citinylunaf v. Geren
128 S. Ct. 2207, 2218-19 (2008)noco Prod. Co. v. Gambe#i80 U.S. 531, 542 (1987);
Weinberger v. RometBarcelg 456 U.S. 305, 311-12 (1982)) (emphases added). eshest
presented as a foyart conjunctive test, not as a four-factor balancing test, and the word
“likely” modifies the successn-themerits prong in exactly the same way it separately modii
the irreparabldnarm prong. In rejecting the slidirsgaletestas to the irreparabli@jury prong

of the testtheWinter Court emphasized the fact that the word “likely” massifthe irreparable

injury prong.See id.at 22. Thevord*“likely” modifies the successn-themerits prong the same

way. See id.at 20.
In summary, to satisfWinter, a movant must show that he is “likely” to succeed on tl
merits. According to a layman’s dictionary, “likely” means “having a higibability of
occurring or being true.” MerriaAWebster Dictionary, http://www.nmeam-webster.com/
dictionary/likely. Black’s defines the “likelihoedf-succeson-themerits test” more leniently
as “[t]he rule that a litigant who seeks [preliminary relief] must show a rahkoprobability of
success . .. ." Black’s Law Dictionary 1012 (9th ed. 2009). The Court must reconcilegbe
by interpreting the Cottrell “serious questions” requirement to be in harmitmyhe
Winter'Seleckylikelihood” standard, not as being in competition with it. “Serious questions

going to the mets” must therefore mean that there is at least a reasonable probability of sy
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on the merits. “Reasonable probability” appears to be the most lenient position oditige sli
scale that can satisfy the requirement that the chance of success bé “likely
1. ANALYSIS

A. The Motions to Dismiss the Complaint

Clarkson notes that a preliminary injunction is not a separate cause of action but a
remedy But dthough Plaintiff appears teeeka preliminary injunctionn the Complaintand
has separatelyought one via the present motiaihg clam can also fairly be perceived as
requestingpermaneninjunctive relief under 28 U.S.C. § 2202 based on a favorable ruling o
first cause of action under § 220%uch a clan for “further relief’ attendant to @otential
declaration under § 2204 appropriate. Clarksoalsoargueshoweverthat it is not a proper
party to the Complairdt allbecause iis simply alleged to have recorded\mtice of Delinquent
Assessment LietfNDAL”) onbehalf of Sien&dOA* and to have provided a payoff demand t
Plaintiff when requestedSeeCompl. {1 33-35). Plaintiff allegesthat the payoff demand
indicatesthat Clarksorwill not accept funds for the payoff of only the superpriority amoldt.
1 35)? SienaHOA notes in its own motion to dismiss thatrierely caused Clarkson to record
NDAL as to the Property in September 2014, but there has been no foreclosure sale, nor
notice of sal¢“NOS’) been recorded. It therefore asks the Court to dismiss the quiet title g

because there is no ripe dispute over title to the property as between SienadHR)&iraiff.

1 It appears thatneHOA salehas occurred and a second is impending: the first in June 201

Alessi onbehalfof D’AndreaHOA, and asecondby Clarkson on behalf of Siet#OA. This
impliesthat SFRhasdefaulted on HOA fees to SieR#DA after buying the Property at
D’AndreaHOA's sale, analsothatD’AndreaHOA or SienaHOA is a subHOA of the other.

2 That's not true. As Clarkson notes, the payoff demand attached to the Complainateesf
clear that the full amount demanded would be necessary to stop the foreclosure,|&sgehat
payments would be accepted withaaly warranty orepresentation as to the legal effect of
lesser paymentsSée id. Ex. 17). The letter is not inconsistent with the abilitPtintiff to
make gpayment in an amount it believegfficient to protect the first mortgage.
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The Court agreesére will be no ripe quiet title controversy as between Si€ba,H
Clarkson, and Plaintiff unless andtil Siena HOA causes Clarkson to conduct a foreclosure

that could affect Plaintiff's lienThereis a ripequiet titleclaim againstD’AndreaHOA, Alessi,

sale

and SFR based on the 2013 foreclosure, of course. As to the 2013 foreclosure, Plaiesff ajleg

D’Andrea HOA's agent, Alesswrongfully rejected tender of the superpriority amount beforg
selling the Property to SFR. But Clarkstike Siena HOA|s not alleged to have had anything
to do with the 2013 foreclosuré&till, the Courtcan fairly interprePlaintiff's claim against
Siena HOA and Clarkson a<laim for adeclaratiorof the superpriority amourf Siena
HOA's current lienunder NRS 116.3116 arfior potentialfurther relief See28 U.S.C. § 2201,
2202. Siena HOA hasecorded th&IDAL such that Plaintiff must now pay the superpriority
amountto Siena HOA or its agemiefore the impending foreclosure in ortieprotect itsown
lien. There isa ripecontroversy over the correct superpriority amount, because Clarkson h
allegedlyrefused to identify that amoudespite a request by PlaintifRather, Clarkson has
responded essentially that Plaintiff can take its chances by paying a lesset #rmarthe full
HOA lienif it wishes. ForcingPlaintiff to makesuch a choicenakes lhe controversypver the
superpriority amountipe for a declaratory judgment.

B. TheMotion to Dismiss the Counterclaim

US Bank argues against SFR’s Counterclaim on five bases: (1) NRS 116t3Etf@re
unconstitutional under the Due Process Clause for lack of n@jddRS 116.3116s
unconstitutional under the Takings Clause; (3) the interpretation of NRS 11®3 116 Nevadg
Supreme Court iSFR Invs. Pool |, LLC v. U.S. Bank, N.334 P.3d 408 (Nev. 201%)
contrary to public policy; (4) the saleas commercidy unreasonable unddlevadalaw; and (5)

SFR Invs. Pool I, LLGhould be applied only prospectively, i.e., only to HOA foreclosures
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occurring after thennouncement of that opinio&FR has not timely respondedenwithin the
two-weekextension of time granted. This is enough to grant the m@&mel.ocal R. 7-2(d).
However, the Counvill addresghe motion on the merits, as well.

1 Public Policy

A federal court must honor state law in diversity caBeg, R.R. Co. v. Tompkin304
U.S. 64, 78 (1938), as authoritatively interpreted by the state’s own doansn’r v. Estate of
Bosch 387 U.S. 456, 465 (1967) (citindy). A federal court may not undErie countermand a
state court’s authoritative interpretation of a state statute based upon tlaédedd’s own
sense of public policynder state law A state’s own public policy is inherent in its statutes a
the authoritative judicial opinions interpreting them. A pronouncement by a fedaratltat a
state’s own public policy requires a different interpretation or application afigestharthe
state’s highest court has given it would run afoUtEné, because a state’s highest court
presumably considers public policy when it interprets state statutes and impdigtts any
public policy arguments against the interpretation it adoptsy Da statesupreme courtvere
to announce a public policy a later casafter havingoreviouslyinterpreted a statute would it
arguably be appropriate for a federal court sitting in diversity to pateithat the state suprem
court would alteits previous interpretation of the statute based on its later pronouncement

state’s public policy.US Bank does notllegesuch a pattern of events.

On the other hand, a federal court may strike down a state statute under thantisebsta

due proces’ component of the Due Process Clause of the Fourteenth Amendghenetdaw
deprivesa persorof a right tdlife, liberty, or propertythat a court in itsfeasoned judgment”
believes isfundamental,”even if theprofferedright is not specificallylistedin the Camstitution

so long as the right can perceivedrom history, tradition, or “new insightObergefell v.
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Hodges--- S. Ct.----, 2015 WL 247345]1at *11, 20 (2015)l{berty interesy (“[T] he
Constitution contemplates that democracthesappropriate process for change, so long as th
process does not abridge fundamental rights. [But] when the rights of persordedesl yine
Constitutionrequires redress by the coumstwithstanding the more general value of
democratic decisionaking.” (citations and internal quotation marks omitjedge alsd.ochner
v. New York198 U.S. 45, 56-57 (1905) (liberty and property inter€sts)is is not a question
of substituting the judgment of tlweurt for that of the legislature. . It is a question of which g
two powers or rights shall prevathe power of the state to legislate or the right of the individ
to liberty of person and freedom of contrct.A court should only exercises reasoned
judgmentto invalidate a democratically enacted lemthe absence of any clear constitutional
requirement to do safter there has beéa quite extensive discussion” concerning tigit at
issuein the halls of government amagnongsthe general publi®Obergefel] 2015 WL 2473451,
at*9.

Thedoctrine of substantive due procésshe closesthing ofwhich the Court is awart®
afederaljudicial power to strike down state lawbasedon afederalcourt’s own notions of gooq
policy. US Bank has not made a substantive due process argumébebgéfelwas decided
after the present motion was fileghd theheoryof substantive due processnvigorated
thereinhad been longdiscreditedbefore that opinion was announced. Normally, the Court
would permitUS Bankto make such an argument in a subsequent motion to digmigsshed
to do sopecause the defense was not available wHgB&hk filed the present motiosge Fed.
R. Civ. P. 12(g)(2), buhe issue is moot because Court dismisses the Counterclaim for

another reasorsee infra with leave to amendUS Bank may attack any amended complaint
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the bases notduere and may amend the Complaint to plead a substantive due process thgory if it
wishes.

2. Prospective Application of the Statute

US Bank argues th&FR Investment3ool I's interpretation of NRS 116.3116 should rjot
apply retroactively, i.e., that it should only apply to HOA foreclosure sales ougaifter the
dateSFR Invs. Pool I..LC was decided.The Court is compelled to reject the argumamder
Erie. TheSFR Investment3ool | Court itself appliedRS 116.31168etroactively in the way
US Bank argues against. The HOA foreclosure sale had already occurraidciasth as well,
and theNevada SupremCourt gave no indication that its rulimgas not taapply in the case
before it but only tduture HOA foreclosure sales.

3. The Takings Clause

Both the United States and Nevada Constitutions prohibit the taking of private property
by a governmental entity for public use without just compensé&died).S. Const. amend V,
Nev. Const. art. I, 8 8, cl. 6. When the government destroys a lien tatgelasy and itself
receives the value of the destroyed lien, there is a Fifth Amendment takengf éwe lien
remains technically valid but unenforceable because of the United States’ goveraunity:

The total destruction by the Government of all value of these liens, which
constitute compensable property, has every passdiement of a Fifth
Amendment “taking” and is not a mereohsequentiaincidence” of a valid
regulatory measureBefore the liens were destroyed, the lienholders admittedly
hadcompensable propertymmediately afterwards, they had none. This was not
because their property vanished into thin dirwas because the Government for
its own advantage destroyed the value of the liens, something that the
Government could do because property was not subject to suit, but which no
private purchaser could have don8ince this acquisition was for a public use,
however accomplished, whether with an intent and purpose of extinguibleing t
liens or not, the Government’s action did tdeg themand in the circumstances
of this case did thereby take the property value of those liens within the meaning
of the Fifth Amendment.
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Armstrong v. United State364 U.S. 40, 46—49 (1960) (holding that the inability of a
subcontractor to enforce @therwise valid materialmen’s lien under state law against the U
States after the United States acquired title to certain boats from the gengeaitooander a
contractual default clause resulted in a compensable taking). Here, the valigergdrisom

US Bank to SFR via the destruction of US Bank’s lien was not for any public uskebut t
Supreme Court hadsonoted that the transfer of the value of a lien from a private creditor tg
private debtor might be a Fifth Amendment taking, becthus&ifth Amendment prohibits the
government from taking private property for a non-publicregardles®f whether it pays just
compensation and regardless of whether it immediately transfers the viledtuhg taken to a

third party.See United Stas v. Sec. Indus. Bank95 U.S. 70, 76—78 (1982). Ultimately,

hited

however, the Court interpreted the bankruptcy provision at issue to operate only prospactive

order to avoid the potential constitutional problem, so the discussion on the Takings Claug
that case would appear to be diGae idat 7882. US Bank is correct thatatsupreme Court
has directly ruled that a federal statute may not take the interest of a reertgatjgive it to a
mortgagor without effecting a takin§ee Louisville Joint Stock Land Bank v. Radf@ab U.S.
555, 601-02 (1935) (holding that a fede&al I[permitting a farm mortgagor to force a sale to
himself from the mortgagee at the current assessed value unlawfully took théypobpies
mortgagee). But that isn’t whaltS Bankallegeshappened here. Here, a junior lienor has los
his intereswia a senior lienor’s foreclosure sale at a plteas/ingnothing for the junior lienor.
There may or may not be legitimate issuedws# processr commercial reasonableness, but t
loss of a junior lienor’s interest via the sale of an undersecured propedgnsnaon result.

The Court is compelled to reject the takings argument irctss. The destruction ah

undersecured junidien via theforeclosure of a senior lien under priority rules published bef
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the junior lienor took his liehas nevebeen held to implicate the Takings Clause to this Cou
knowledge. The Court has searched for such a case to no avail, and US Bank has cited t
Theannouncement by the Nevada Supreme Court of its interpretation of NRS 116.3116’s
priority rules that were at best previously unclear and at worst previouslyorttraryraises
colorable arguments under the Contract ClatieeEx Post Facto Claydbee substantive due
process component of the Due Process Claumsiperhapghe “synergy” between the rights
against retroactive lawmakirand the fundamental right to property emanating from those
clausesCf. Obergefel] 2015WL 2473451 at *17. That is,lte federal fundamental rights
against a state’s use of retroactive lams the deprivation of property without due proceay
indeed protect a lienholder from the application of a state judicial opinion appbmgriority
rules in a way that a reasonabénholder would not have anipated under the state of the law

when te gave his lienUS Bankmayamend the Complaint to ple#abseissuedf it wishesand

may attack any amended complaint on those basgkshe Court perceives no takings problem.

4, Commercial Unreasonableness of the Sale
In addition to givingeasonable notice, a secured party must, after default,
proceed in a commercially reasonablammer to dispose of collateralEvery
aspect of the disposition, including the method, manner, time, place, and terms,
must be commercially reasonabl@lthough the price obtained at the sale is not
the sole determinative factor, nevertheless, it is one of the relevantsfactor
determining whether the lsawas commercially reasonable. A wide discrepancy
between the sale price and the value of the collateral compels close sieratiny
the commercial reasonableness of the sale.
Levers v. Rio King Land & Inv. C®60 P.2d 917, 919-20 (Nev. 1977) (citations omitted).
Under the facts of the case as pled, US Baould survive a motion to dismiss on its own clai
for a declaratory judgment that the sale in this case was commercially utglasdBut US
Bank is not entitled to dismissal of SFRCsunterclaim for a declaration that it was not.

Whether the sale here was commercially reasonablgusstion of facfor summary judgment
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or trial. The Court will not rule purely on the (albeit undisputedyle discrepancy between th
sale price and the value of the collateral” because the @uwatjury)mustconsiderany
competent evidence proffered atber elevant factors. There could be some factual
circumstance accoting for the extremely low salgrice that alleviates the concerns of

commercial unreasonableness created ther@&bgre is currentiyo evidence before the Court

under which the Court could transform the present motion into one for summary judgment,.

5. Notice Under the Due Process Clause
US Bank argues that because the statutes do not requireliemios to be given notice
of an impending HOA foreclosure sale that might extinguish their liens, juar@rs in such

circumstances are deprived of the fundamergal tonotice protectethy the Due Process

Clauseof the Fourteenth Amendment. The Court finds that the statutes do not provide sufficient

processhut grants the motion based on e Process Clausd the Fifth Amendmentot
based on the Due Process Clause of the Fourté@emémdment.

“An elementary and fundamental requirement of due process in any proceedihgswh
to be accorded finality is notice reasonably calculated, under all the circepsstemapprise
interested parties of the pendency of the action and afford them an opportunisetd gneir
objections’ Mullane v. Cent. Hanover Bank & Tr. C839 U.S. 306, 314 (1950). Thaullane
Court ruled that under this standaxtioe by publication of an action to settle the accounts of
common trust fund was constitutionally insufficient to inform those beneficiahesevnames
and addresses were knovah. at 315;see also, e.gWalker v. City of Hutchinse352 U.S. 112

(1956) (ruling that publication was insufficient under the Due Process Clausevidepr

reasonable notice of condemnation proceedings to a landowner whose nhame was known).

Likewise, a governmental body conducting a tax sale must provide notice to jumios liender
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the standards d¥lullane Mennonite Bd. of Missions v. Adamé&2 U.S. 791, 798 (1983). An
HOA foreclosure sale under NRI36.3116 can be seen to be analogous to the tax sale in
Mennonite Board of Msionsby simply inserting “HOA” for “tax” in the relevant passage:

[A] mortgagee possesses a substantial property interest that is sigmgificantl
affectedby a[n HOA] sale. Under [Nevada] law,naortgage acquires a lien on
the owners property. . .. A mortgagees security interest generally has priority
over subsequent claims or liens attaching to the property, and a purchase money
mortgage takes precedence over virtually all other claims or liens includisg th
which antedate the execution of themgage. The [HOA] sale immediately and
drastically diminishes the value of this security interest by grantinfHo®é\| -
sale purchaser a lien with priority over that of all other credittiiéimately, the
[HOA] sale may result in the compleatellification of the mortgages’interest,
since the purchaser acquires title free of all liens and other encumbrances

Neither notice by publication and posting, nor mailed notice to the
property owner, are means “such as one desirous ofllgctoforming the
[mortgagee] might reasonably adopt to accomplishBetause they are designed
primarily to attract prospective purchasers to the tax sale, publication aimjpos
are unlikely to reach those who, although they have an interest in the prdperty,
not make special effort® tkeep abreast of such notices. Notice to the property
owner, who is not in privity with his creditor and who has failed to take steps
necessary to preserve his own property interest, also cannot be expectedao lead t
actual notice to the mortgagee. The Couniyse of these less reliable forms of
notice is not reasonable where, as here, “an inexpensive and efficient mechanism
such as mail service is available.”

Personal service or mailed notice is required evemngh sophisticated
creditors have means at their disposal to discover whgd@@& dues]have not
been paid and whethfiOA] sale proceedings are therefore likely to be initiated.
In the first place, a mortgage need not involve a complex commercishdttiams
among knowledgeable parties, and it may well be the least sophisticatedrcredito
whose security interest is threatened by a tax siklere importantly, a partg
ability to take steps to safeguard its interests does not relieve the Sitde of
conrstitutional obligation.

Id. at 79899 (citations omitted)Mennonite Board of Missiomaakes clear that junior lienors

must be given notice via personal service or mail (or perhaps via some other conatiyuti
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reasonable method) where they stankb$e a security interest in a property via a tax sale, ar
that publicatioraloneis not constitutionally sufficient

There is, of course, a critical distinction betwa&&nnonite Board of Missiorand the
present case. Notice under the Due Process Gkoséy arequirements togovernment
action because the Fourteenth Amendment does not gpvieate actionCivil Rights Cases
109 U.S. 3, 10-11 (1883). A government conducting a tax sale to execute upon its own li
clearly subject tMullane, but a homeowner’s association is not necessarily an arm of the
government simply because it conducts a jugicial sale under state law

When a state permits a private actor to use the machinery of government to deprivs
another private actor of hismstitutional rights, the first actor maaly some casese treated as a
state actor for the purposes of the Fourteenth Amendmegheliey v. KraemeB34 U.S. 1
(1948), the Supreme Court ruled that the judicial enforcement of a raciallgtrestcovenant
by a homeowner’s association constituted state action. The Court first noted thgiidhe
Protection Clause of the Fourteenth Amendment spoke to the constitutional isswe of rac
discrimination.See idat 10. Similarly here, the Due Process Claafgbe Fifth Amendment
spealk to the constitutional issue of notice. Second, the Court noted that the private ruie g
would havebeen unconstitutional undets precedents if a governmesttorwere to have
enforcel an identical ruleSee idat 11. Likewise her&see Mennonite Bd. of Missiod62 U.S.
at 798-99. Third, the Court noted that in the case befae Iterethe rule had not been
imposed by a state or municipal legislature, but by a private homeownertsatiss.See
Shelley 334 U.S. at 12—-13Likewise here.The Court ruled thatthe restrictive agreements
standing alone cannot be regarded as latiom of any rights guaranteed . by the Fourteenth

Amendment. . . . But here there was mold.’at 13. That “somethingiore’ was the judicial
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enforcement of the restrictiorSee idat 13-14. The same is true here as to SFR’s
Counterclaimalthough SFR does not seek judicial foreclosure, it doethasRourt tassue an
order declaringhe \alidity of the nonjudicial foreclosure undethe relevanstate statutesA
plain reading oShelleywouldtherefordead the Court to apply &gainst the Counterclaim

this casealthough the Due Process Clause of the Fifth Amendment would apply, as oppog
the Due Process Clause of the Fourteenth Amendment, because SFR asks atet&ral c
enforce the challenged laysit is the presentederaljudicial actionthat isthe source of the
government action under the theoryStfelley not the non-judicial foreclosuteder state law
itself.

TheCourt of Appeals has ruled that a state’s creation ofjudictal foreclosure statutes
alone does not sufficiently involve a state in a pateial foreclosure to implicatstate action
unlesssome state actor such asteeriff or court clerk has some direct involvement inshle
which is rot alleged hereSeeApao v. Bank of N.Y324 F.3d 1091, 1093-94 (9th Cir. 2003)
Charmicor v. Deanqr572 F.2d 694, 695-96 (9th Cir. 1978ut the present situation is
distinguishable fromApaoin away essential to theule of Shelley at least as to the
Counterclaim

In Apaq the mortgagoherself hadrought the action against the foreclosing mortgag
after the foreclosure sal8eeApaq 324 F.3d at 1092. Thenmgitherthe mortgagee nor any
other party sought a judicial declaration of the validity of the foreclosure@salgainst the
mortgagor, so no party had invoked the powfaheUnited Stategor any state)o enforce the
relevant statutes against tmertgagor. To the contrarig,wasthe complainingmortgagomwho
had attempted to invoke thedicial power of theUnited States$o void the saleSee id. There

wasthereforeno Shelleyproblem inApaobecause thdistrict court was not being asked to
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enforce aconstitutonally problematic statuteia judicial foreclosure or tdeclarethe validity of
a nonjudicial foreclosure, but rather to voidcampleted non-judicial foreclosurélhe same is
true of US Bank’'gjuiet title claimhere Although US Bank is a junior lienor and not a
mortgagor, it is similarly situated to the mortgagoApaofor the purposes of the rule of
Shelley As in Apag US Bank’sown quiet title claimcannotimplicate state actionnderthe rule
of Shelley because it is UBankitself, not SFR, who asks the Court to adjudi¢htevalidity of
the potentially constitutionally problematic statutdSor reasons of standingpenessestoppel,
waiver, equity, and probably several other jurisprudential doctrines, US Bank canipddioooh
the threat ofmpendingjudicial action that it has itsetfemanded It therefore cannot invokibe
rule of Shelleyto turn this Court’s impending ruling on its owuniet title claim into government
actionagainst it Otherwise the rule ofShelleycould becombined with a declaratory judgment
actionby any plaintiffto avoidthe stateaction requirement under tiéth or Fourteenth
Amendments.That is, gplaintiff could converanyprivate action ito state action simplgy
asking a court to declare that the private action would be unconstitutional if it haddieen s
action. The rule ofShelleyis not so broadUS Bank’s only purchase onto due process stand{
in thecontext of its own claims anargument thasome state or locglovernment violated the
Fourteenth Amendment via its direct involvement in the foreclosure sale.

The result is different with respect to SFR’s Countercl&iowever. In the context of

SFR’sCounterclaim, US Bank may under the rulé&belleyinvoke the Fifth Amendment

against this Court’potential declaration that SF&Rvns the Property free and clear of US Bank’

interestbased orf5FR’s compliance witlcertainstate statutegoverning the notice process
those statutes do not comport with due procéssto SFR’sCounterclaim, SFR has invoked th

power of the Court to enforce potentially constitutionally problematic sfati¢tessagainst US
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Bankjust as theneighboring homeowners Bhelleysought to invokehte power of the state
cours to enforce theonstitutionally problematic covenants against3helleys See Shelley
334 U.Sat 6. Because this Court’'s enforcement of the state statutes via a declaration
accordance with the Counterclawmould constitute government action under the Fifth
Amendmentsee idat 14-15 & n.14(collecting casesthe Court must address the underlying
due process issue determining the motion to dismiss the Counterclaggardless of whether
the non-judicial foreclosure action itself constituted state action under the&rmtrt
Amendment.

With respect to notifying US Bank of the sé&;Rplausibly alleges only having
complied with the statutes, not having gone beybed, except as a possibilifseeCountercl.
19, ECF No. 25 (“As recited in the Association Foreclosure Deed, the Associaéolo$ore
sale complied with all requirements of law, including but not limited to, recording ahdgred
copies of Notice of Delinquent Assessments and Notice of Default, and th@imgc@osting
and publication of the Notice of Sdlg. Nevada'sstatuteggoverningwhich parties must
receive notices of defaultNfOD”) andNOSsin HOA foreclosuresre complex.First, NRS
116.31162 governs notice of a NDAL and NOD to unit owrfeegNev. Rev. Stat. § 116.3116
That statute is not implicated her8econdNRS 116.31163 requires notiod a NODDby first
class mailwithin 10 days of recordation of the NOD: (@) those who have requested notice
underNRS 116.31168 or 107.090; (2) any holder of a recorded security interest who has n
the foreclosing HOA 30 days prior to the recordation of the NOthegxistence of itsecurity
interest;and(3) certainpurchasers of the unibee id8 116.31163 As tolienors ofrecord like
US Bank,NRS 116.31163 therefore operates as aniogl/stenrequiring affirmative action by

the lienor of record to obtain notice @NODwith respect to an HOA sal€eThird, NRS
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116.311635 requires notice of a NOpcertified or registered mail, return receipt requested
(1) the owner; (2)hose entitled to noticef the NODunderNRS 116.31163, i.e., those who
have opted in under that section; €8)tain purchasers and amgider of a recorded security
interest who has notified the foreclosing HO®the existence of its security intergstor to the
mailing of the NOSand (4 theOmbudsman for Owners in Commarterest Communities and
Condominium HotelsSee id§ 116.311635. As to lienors of record like US BaXRS
116.311635herefore also operates as aniopsystem requiring affirmative action by the lieng
of record to obtain notice of OS with respect to an HOA sal&ourth NRS 116.3116&tates,
“The provisions of NRS 107.090 apply to the foreclosure of an association’s lien as if 4 de
trust were being foreclosed'he request must identify the lien by stating the names of the u

owner and the commanterest community.ld. 8 116.31168 NRS 107.090defines a “person

=

edo

nit's

with an interest’as including lienors of recorege id.§ 107.090(1), notes that such persons may

request copies of a NOD and NOS by recording such a regaest.8 107.090(2), and require
notice by certified or registered mail, return receipt requesitedth the NOD and NOS to
anyone who has requested such notice under NRS 107.@92@(2ny junior lienor of record
see id.§ 107.090(3)(4).

NRS116.31168’s incorporation of RE 107.090 would therefore appear to prevent a
facial due process attack on the notice procedyoesrningHOA sales in Nevada, despite the
opt-in provisions oNRS 116.31163 and 116.311635US Bank ould still rely onits

allegations that it did not in fact receive constitutionally sufficient notice ircttseeven if the

3 Those opt-in provisions are not rendered superfluod$Rfy116.31168’s incorporation of
NRS107.090, because they permit opt-in notice for a broader category of lienotisehan
category of lienors to whoMRS 107.090 requireautomationotice. NRS 107.090 requires
notice only for junior lienors of record, bddRS 116.31163 and 116.311635 permit opt-in noti
for any lienor of record.
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statutes required.itBut the Court finds thdhe statutes did not in fact require mailed notice t¢
US Bank of theNOD or the NOS There is anmbiguity inNRS 116.31168hat the Nevada
Legislaturehas recentlylarified by amending the statutBlRS 116.31168’s first sentencead
aloneappears to incorporatéRS 107.090 en totdSeed. § 116.31168(1) (“The provisions of
NRS 107.090 apply to the foreclosure of an association’s lien as if atiradt were being
foreclosed.”). But its second sentence maltegppear as if the Nevada Legislature may have
intended to incorporate only the opt-in provision udBiS 107.090(2)See id(“ Therequest
must identify the lien by stating the names of the unit’'s owner and the comieogst
community.” (emphasis added)} recentamendment to NR$16.3116&ompletely amends
that sectionremovinganymentionof NRS 107.090 and makingear thathe opt-in procedure
applies to both NODs and NOSeeS.B. 3068 7, 2015 Leg., 7th Sess(Nev. 2015).
Contemporaneoummendmerst toNRS 116.31163 and 116.311635 appble to foreclosures
wherethe NOD or NOSarerecorded on or after October 1, 20iéspectivelyrequirescertified
mail of a copyof both the NOD and the NOS to all lienafsrecordwhose liens were recorded
prior to the recordation of the NO@ the mailing of thé&NOS, respectivelySeead. 88 3—4, 9(1).
Theseatteramendmentprobably avoid anyacial due process notice issugaing forward but
the very need for these amendmenticates that thdlevada Legislature perceived that the
statutes previously did not require such notice, i.e., NRR& 116.31168 did not incorporaRS
107.09@3)4).

TheNevada Supreme Coutself has noted that the Nevada Legislature déeclined to
adopt the Uniform Common Interest OwnersAgi's (“UCIOA”) recommendation of
“reasonable notice. . to all lien holders of the unit whose interest would be affectéd|OA

3-116(j)(4),in favor of its owrparticularizedhotice provisions under Chapter 1%6e SFR Invs.
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Pool 1, 334 P.3d at 411Critically, although the Nevada Supreme Court notedi$ 107.090
is incorporated by section 116.31168(1), in the very same paragraph, avdhevespecifically
citing toNRS 107.090(3)(b) and (4) (the provisions requiring mailed notice of NODs and N
to junior lienors of record in deed of trust foreclosures), the @oumtludedhat notice to a
lienor of recordequires théienor to have notified the HOA of the interest before the recorda
of the NOD or mding of the NOS undeNRS116.31163 and 116.311635, respectivBige id.
This shows that the Nevada Supreme Ceitiner read®NRS 116.31168 not to incorporate the

automatic notice provisions of NRS 107.090(8)-er thatit readsthe opt-in provisions diiRS

116.31163 and 116.311635d0persed®&lRS 107.090(3)4)’s automatic notice provisions as o

HOA foreclosuregven if NRS 107.090 is otherwise incorporated into Chapter 116 foreclos
generallyvia NRS 116.31168.

The questionthenis whether notice only by publication of ttiee and place o$ale is
constitutionally reasonable. The Court is compelled to find that it is iNaitice by mail or
other means as certain to ensure actual notice is a minimum constitutionabrendo a
proceeding which will adversely affect the liberty or property interafsasy party, whether
unlettered or well versed in commercial practice, if its name and address are rgasonab
ascertainable.Mennonite Board of Missiong62 U.S. at 800 (first emphasis addedS
Bank’ssecurity interest in the Property wast adversely affected by the declaratowmoticeof
defaultbut by the sal@self. That is the event that foreclosed the right of redemption and vg
title in SFR free of US Bank’s lieseeNev. Rev. Stat. § 116.31166(3), and thdherefore the
event of which US Bantasconstitutionally entitled to reasonable notissgeMullane 339 U.S.
at314(“An elementary and fundamental requirement of due process in any proceedingswij

to be accorded finality is notice reasonably calculated, under all the circepsstmapprise
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interested parties of the pendency of the action and afford them an opportuniseta gneir
objections.”). Notice is constitutionally reasonable whes attempted in a manner such as a
person who actually wantke recipient to receive notice might attempt it:

[W]hen notice is a person’s due, process which is a mere gesture is not due
process.The means employed must be such as one desirous of actually informing
the absentee might reasonably adopt to accomplisiithie reasonableness and
hence the constitutional validity of any chosen method may be defended on the
ground that it is in itself @sonably certain to inform those affected . . ., or, where
conditions do not reasonably permit such notice, that the form chosen is not
substantially less likely to bring home notice than other of the feasible and
customary substitutes.

Id. at 315(citations omitted).

Where US Bank’s identity and address were readily obtainabléssaa that is not

genuinely disputed—publication alone of ®Swas not a means such as one actually desirous

of informing US Bank of the sale might reasondidyeadoped It is not constitutioally
reasonable to requian interested party to monitor the public records O or to

proactively requesioticeof a potential future NOS. The constitutional standamhisther the
person giving the notification made reasonable efforts to apprise the irdgragieof the
proceeding undell the circumstances as if aetually wanted to notify him. That standard is
not satisfied by the statutes at issue hérgersn actually desirous of informing an interesteq
party of a foreclosure sale wouidt rely on publication alone where the interested party’s
address is readily obtainable or even obtainable with seas®nableamount of effort The

duty cannot be shifted to amterested party to actively request notxée potential event
beforehandvhere the event igf a typethat the interested party would obviously want notice.
person actually desirows informing another person ahimpendingforeclosuresalewould not
gamble withmerepublication or provide notice only if requested beforehakierely recording

anotice of salen the public records and postingigarthe courthouse steps where active effo
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is required to discover it rather than mailing itierested party a copy of the notice at his easi

obtainable address is not constitutionally reasonMe@nonite Bd. of Missiong62 U.S. at
798-99.

In summary, theelevantstatuteslo notsatisfy due process wheasale carbe
characterized agovernment actionSFR’s Counterclainfior a declaration by this Court of the
extinguishment of US Bank’s interest via the HOA foreclosureisglécatesgovernment
action under the rule @&helleyand the Due Process Clause of the Fifth Amendment. The G
therefore dismisses SFRZounterclaim with leave to amendlf SFR can affirmatively allege
that it or its agengave US Bankonstitutionally sufficient notice, i.e., personal or maileda®yti
the Counterclainshould be permitted to proceed to summary judgmasthe Courthas
explainedsupra US Bank’sown quiet title clan cannot succeed on the due process issue
without a showing of state action in the njadicial foreclosure sale itselbut that issue is not
now before the Court.

C. The Motion for a Preliminary Injunction

US Bank asks the Court to enjoin Siena HOA's sale of the Property. As swoped,
there is a ripe controversy over the superpriority amount of thedieause SiendOA and its
agents intend to sell the Property, and the sale of the Property under staig tegtroy US
Bank’s lien unless US Bank tenders the superpriority amount of the lien before th8isala
HOA and its agents, however, refuse to identify the superpriority amount, such thanklS B
mustsatisfythe entireHOA lien to avoid the sale, and much, if not most, of that amount is n
fact in priorityto US Bank’s lien. Also, US Bank argues that D’Andr€aA’s 2013HOA sale
itself did not extinguish US Bank’s lien because US Bank tendered the superpriority amou

D’AndreaHOA's agent Alessi, before the sale.
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US Bank has not showna competent evidendbat ithas a reasonable probability of
success oits quiet title claim against D’AndrddOA because iadduces no affidavit,
declaration, or other evidence tending to show thatfaghtendered or attempted to tender th
superpriority amount to D’AndredOA, Alessi, or any other entity before D’Andrel®A’s
2013 HOA sale.US Bankhashowever shown a reasonable probabitgucces®sn its
declaratory judgment claim against Sié¢t@A and Clarkson US Bank has adducélaree
exhibits to its motion (1) the September 201MDAL filed by Clarkson on behalf of Siena HOA
indicating that SFR was delinquent on its assessments to SienanHE®amount of $4,590.68
(2) the NOD recorded edaemporaneously with theDAL ; and (3)the March 2015Escrow
Demand sent from Clarkson to US Bank’s counsel indicating that $3292.18 would be reqy
stop the foreclosure, with rexplicit indication of the superpriority amounthe Escrow
Demandcontains an itemization indicating seven unpaid assessment fees totaling $430 an
chargedor maintenance of the exterior of the Property or abatement of nuisances therefro
which are the onlyhreekinds of chargegiving rise to thesuperpriority portion of an HOA lien,
SeelNev. Rev. Stat. 88 116.3116(2) (final unnumbered paragrapl®);116.310312The exact
amount of the superpriorityeh is not important in the present context. The point isUiisat
Bank has shown that the superpriority amaart be readily calculatdzlit that Siena HOA and
Clarkson refuse to confirm the amouecause US Bank seeks a declaratioth@amount it
has shown that it ieasonablyikely to succeed on the merits of its declaratory judgment cla

A likelihood of irreparable harm has albeen shown. 1S Bank were to tater $430
(or whatever thesuperpriorityamount is) andhe purchaser at Siena HOA's sale werddny
that the full superpriority amount had bgead, US Bank couldrretrievably lose itsecurity

interestin the Roperty

250f 27

117

ired to

dno

M

m.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The equities tip sharply in US Bank’s favor. It stands to lose a senugatgstin real
property on the order of hundreds of thousands of dollars, depending on the sale pricé. E
the Property is undersecured (which is unknow@minaHOA stands to lose only the subpriority
amount dits lien, which is no more than a few thousand dollars. Clarkson stands to lose
nothing. It has no direct interest in thedperty, and its right to payment froBiena HOA for
collectionserviceswill not be affeted by the saler nonsaleof the Property

The public interesalsofavorsa preliminary injunction As thepresentontroversy
between US Bank and D’André#OA illustrates asecondsale by Sien&lOA withouta prior
judicial declaration of the superpriority amount would further cloud the title to the iBramel
cause additional litigation over whether US Bank’s lien had been extinguished. Not only
thatcauseneedless litigatiomas to theéProperty at issubere but he aggregate effect bindreds
or thousands of similar controversies could hasgyaificanteffect on the real estate market
this stateby reducinghe inventoryavailable to homebuyedue toclouded titlesof homes
previously sold at HOA saletherebyartificially increasing the pricdsomebyersmust pay.lIt
is better to prevent the sale until the Court caslastethe superpriority amount, so that US Ba
may pay itbefore a saland avoid the additional controversy.

In order toboth minimizeany delay ofa sale and avoid the additional controvehsat
would arise from a sale before a declaration of the superpriority antioei@ourt will
consolidate a hearing on the pmahary injunction mabn with atrial on the meritgas to the
second cause of action only) under Rule 65(a)(2). The Court need not enjoiatalsaléme.
There is no indication of MOS having been recorded. If Siena HOA recorddQSin the
interim, US Bank may ask the Court to enjoin the sale until after trial.

I
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CONCLUSION

IT IS HEREBY ORDERED thathe Motionsto Dismiss (ECHNos. 24, 27areDENIED.

IT IS FURTHERORDERED that thdlotion to Dismiss (ECF No. 42s GRANTED,
with leave to amend

IT IS FURTHER ORDERED that thdotion for a Preliminary Injunction (ECF No. 46)
is CONSOLIDATED WITH A TRIAL ON THE MERITS Siena HOA'’s answer is due within
seven (7) days of the entry of this Order into the electronic docKée parties shall contact thg
Courtas toa mutually agreeable tinfer trial, whether Siena HOAr Clarkson intend to
demand a jury trial (US Bank appears to hanagle no timelyury demand), and the expected
length of the trial. Te trial will concernthe single question of the superpriority amount of Sig
HOA's lien against the Propgrunder NRS 116.3116.

IT IS SO ORDERED.

Dated this 26th day of August, 2015.

/ "ROBERT
United State

JONES
istrict Judge
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