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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

UNITED STATES OF AMERICA,
Plaintiff, 3:12-cv-00004-RCJ-VPC

VS. ORDER
DANIEL DRAPER,

Defendant.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Pending before the Court is Defendant’s Motio Vacate his sentence pursuant to 2
U.S.C. § 2255. (ECF No. 127). For the reasamained herein, the Cduwtenies the Motion.
l. FACTS AND PROCEDURAL HISTORY

On January 16, 2014, a jury found Defendaahiel Draper guilty of voluntary

manslaughter and for using a firearm duringimerof violence causing death. (ECF No. 91),

Defendant was thereafter sentenced to 360 Insantprison, to be followed by three years
supervised release. (ECF No. 114). Defendpptaled his convicticeind sentencing, arguing
that this Court had erred inr@ng Defendant’s request to adreitidence of his victim’s arres
warrants and prior criminal behavior and irpmsing the statutory maxium for the offenses.
The Ninth Circuit Court of Appeals affirmed tR®urt’s rulings as well aBefendant’s sentenc

(ECF No. 122). On June 4, 2015, Defenddet the present Motion to Vacate.
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Defendant raises four grounds challendagyconviction and sentencing under 8§ 225p.

The first three grounds all allege ineffective assistance of coam$e Defendant’s two trial
attorneys and as to his attorney on app&ael{iot. to Vacate 5-8, ECF No. 127). The fourt
ground claims that the Court improperly sentenced Defendant and mistakenly limited the
admission of evidence that Defendant claims supported his theory of self-defdreted).
Il. GROUNDS 1-3

Defendant in the present Motion raisestfa first time that he suffered ineffective
assistance of counsel as to his trial attorn®yyshael Kennedy andohn Stevenson. Defenda
claims these arguments were not presented dbrndirect appeal beuaae of the ineffective
assistance of his appellate counsel, Loresh@m, who, Defendant claims, also failed to
properly communicate with Defendathiring the appeal process.

Substantive legal arguments not raised orctimppeal are said to be “procedurally

defaulted” and cannot be raiskater in a collateral attaclkee Massaro v. United Staté88

U.S. 500, 504 (2003). There are exceptions t@theedural default rule when a defendant ¢

show (1) cause and prejudiae,(2) actual innocencélnited States v. Ratiga851 F.3d 957,
962 (9th Cir. 2003) (citin@ousley v. United States23 U.S. 613, 622 (1998)). This has besg
the test sinc&Vainwright v. Syke<133 U.S. 72, 90-91 (1977).

“Cause” means “some objective factor emtd to the defense” that impeded the
defendant’s efforts to complyith the procedural requirememcCleskey v. Zan99 U.S. 467
493 (1991). Among the reasons that canstitute “cause” are government coerciege Unitec
States v. Wright43 F.3d 491, 497-99 (10th Cir. 1994), ieetive assistance of counsel, and
“reasonable unavailabilityf the factual or legal basis for the clairM¢Cleskey499 U.S. at

494,

=

an

y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Ineffective assistance of cowhss “cause” excusing prodaral default only where the
failure rises to the level @f constitutional violation und@&trickland United States v. Skurdal
341 F.3d 921, 925-97 (9th Cir. 2003) (citiagickland v. Washingtod66 U.S. 668 (1984)).
Ineffective assistance obansel claims meeting tt&tricklandtest are not procedurally
defaulted, and such claims can be brought feffitist time under a § 2258otion even if they
could also have been brought on direct appdatsarg 528 U.S. at 504. Ineffective assistar
of counsel claims under § 2255 are essentiallyeaiapvariety of “cause and prejudice” clain

The prejudice required is the same, but thee@ibased specificallyn constitutionally

deficient counsel rather than some other misoethas “objective factor ¢grnal to the defensae.

McCleskey499 U.S. at 493.

The Sixth Amendment right to effective atance of counsel is violated when: (1)
counsel’s performance was so deficient sa@go constitute th&counsel” guaranteed by the
Sixth Amendment; and (2) the deficiency pregadi the defense by “depriving the defendan
a fair trial, a trial whose result is reliablétrickland 466 U.S. at 687. There is a “strong
presumption” of reasonable professional conddctat 698. When this presumption is
overcome and an attorney’s “unprofessionalrsfrare such that #re is a “reasonable
probability” the result would have been differéaid the errors not occurred, the defendant |
been deprived of his Sixth Amendment rigtitenmelman v. Morrisod77 U.S. 365, 375
(1986). “Reasonable probability” is a lowstandard than “more likely than nolix v.
Whiteside475 U.S. 157, 175 (1986). The an@ydoes not focus purely on outcorheckhart
v. Fretwell 506 U.S. 364, 369 (1993). The trial or aglpmust also have been fundamentally
unfair or unreliableWilliams v. Tayloy529 U.S. 362, 391-92 (2000). Counsel’s tactical

decisions with which a defendant disagrees daise to the level of ineffective assistance
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unless the decisions are so pasito meet the general tést constitutionally defective
assistanceSee Dist. Attorney’s Office for iftd Judicial Dist. V. Osbornes57 U.S. 52, 85—-86
(2009).

“Prejudice” means that “the constitutionataes raised in the petition actually and

substantially disadvantaged [afeledant’s] defense so that hesadenied fundamental fairnesg.

Murray v. Carrier, 477 U.S. 478, 494 (1986). A showingpoéjudice requires demonstration| of

a “reasonable probability that . the result of the proceeding®suld have been different. A

reasonable probability is a probability suféint to undermine confidence in the outcome.”

Vansickel v. Whitel66 F.3d 953, 958-59 (9th Cir. 1999) (quotBtgckland 466 U.S. at 694)).

The Court finds that appellate counsel’suegl to raise the inedttive assistance claim
during direct appeal does not constitute “causk@ejudice,” which means that those claim
procedurally defaulted. Defendant argtlesst Graham shirked his duty of properly

communicating with him during thepppeal and that Graham did rogue “all the points” that

5 are

Defendant “wanted him to.” (Mot. to Vacate 8)efendant complains that Graham did not know

what issue to pursue at the Nir€ircuit, including challenges the performance of Defendant’s

trial counsel.

Counsel certainly has a responsibility to cammigate with a client and include that cl
in the decision making process where approprige. Matter of Francovictb75 P.2d 931, 931
(Nev. 1978). However, even if the Court wesdind that Graham’s performance was lackin
Defendant has not demonstrated prejuditiee deficiencies Defedant claims in both

Kennedy’s and Stevenson’s representation ofrelattes to their alleged failure to present

ent

1B 4

ok

evidence supportive of Defendanself-defense theorySeeMot. to Vacate 5-6). But it was the

Court’s rejection of this defenseot counsel’s failuréo secure certain ewthce that resulted in
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the evidence not going before the juryhus§, even had Graham included Defendant’s
contentions regarding his triabgnsel on direct appeal, theren a reasonable @bability that
the Court of Appeals would haveled any differently.

Furthermore, Defendant has not establighatl Graham performed deficiently in othg
aspects of the appeal. Itdear from the Ninth Circuit’s opinion that Graham argued again
both the Court’s ruling on thelselefense theory and against Defendant’s senteSee9th
Cir.’s Op. 3-4). ltis thereferapparent that Graham did act address the “trial injustices”
Defendant claims he suffered, (Mot. to Vacatad@gpite Defendant’s arguments to the cont
And even if Graham chose not to argue eyt that Defendant disagreed with during the
trial, there is no indication thauch choices were anything mdhan tactical decisions.
Therefore, the Court finds that Defendant fegled to show thalhe suffered ineffective
assistance of counsel as to Graham'’s representation.

. GROUND 4

Defendant’s fourth ground for vacating resitsthis Court’s ruling on evidentiary issug
related to the theory of self-defense afgb on its imposing the maximum sentenciingy. §t 9).
Both of these arguments are precluded by rdisqtia. “Res judicatalso known as claim
preclusion, bars litigation in ailssequent action of any claims that were raised or could ha
been raised in the prior actioW. Radio Servs. Co. v. Glickmd23 F.3d 1189, 1192 (9th Ci

1997). “The doctrine is applicablghenever there is ‘(1) anadtity of claims, (2) a final

judgment on the merits, and (3) identityprivity between the parties.Owens v. Kaiser Found.

Health Plan, Inc.244 F.3d 708, 713 (9th Cir. 2001) (quoti@tickman 123 F.3d at 1192).
On appeal, Defendant challenged the Ceud€cision on the self-daise theory as wel

as the sentence imposed. As to the self-definesey, the Ninth Circuit held that the admiss
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of any additional evidence ragling the victim’'s background would not have changed the jury’s

verdict. (9th Cir. Op. 2). “The evidencetaal overwhelmingly negated the second prong of
test for self-defense—whether Draper usednooe force than was reasonably necessaly.’af
3-5). As to the sentencing, the Ninth Circuildhthat there was no pcedural error in the

Court’s not “explicitly addressjg] every factor raised by ¢hdefense” and that “although the

sentence was six years above the high erideo&pplicable guidelines range, it was not

substantively unreasonablelti(at 4). Thus, since the Ninthr€uit already ruled on the merits

of the claims Defendant now raises in the instant Motion, they are barred by the doctrine
judicata.
CONCLUSION
IT IS HEREBY ORDERED that Defendant\dotion to Vacate (ECF No. 127) is
DENIED.

IT 1S SO ORDERED.

Dated: June 16, 2015
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/™ ROBEHT C. JONES
United es District Judge




