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V. MYW Holdings, LLC et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

ROBIN RICHARDSON

Plaintiff, Case N0.3:15CV-00365RCIWGC

VS.
MYW HOLDINGS, LLC, et al.,

ORDER
Defendans.

N N N N N e e e e e e e

This casearises out o stock purchase agreemémtaicquire Silicon Qest International,
Inc. for $1,880,000 cash and a promissory note worth $1,815,600. Plaintiff Robin Richard;s
alleges Defendantsreached the contract and an implied covenant of good faith and fair de
by defaulting on payment of the note. Pending before the Court are Defendants’ Ntwtions
Dismiss for Improper Venue and Forum Non Conven@nslternativelya Motion for a Stay of
Proceeding$ECF No. 7)Forthe reasons given herein, the Calismis®s the casas a Motion
to Compel Arbitration.
l. FACTS AND PROCEDURAL HISTORY

Defendant MYW HoldingsLLC ("MYW?) is a California company, of which Defendar
SiuMan Ng AKA “Johnny Ng (“Ng”) is a managing rmmber.Ng used MYW to purchase
Silicon Quest International, Inc. (SQI) from Plaintiff Robin Richardson. MaWl Richardson

entered a stock purchase and sale agreement (“SP&8r which MYW would pay $1,880,00(

1of8

Doc. 25

50N

aling

Docket

5.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2015cv00365/109012/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2015cv00365/109012/25/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

cash at closingnd a promissory note worth $1,815,600, includimgrest.(SPA, ECF No. 7-10,
at 4-6). DefendantdNg, Powergate Semiconductors Company, Ltd,laddle Electronics
Company, Ltd allegedly agreed to guarantee MYW'’s purchase offTB@ISPA contains the
following clause with no heading:

breach, termination, enforcement, interpretation or validity thereof, incluaéng t

determination of the scope or applicability of this agreement to arbitrate, shall b

determined by binding arbitration in the County of Santa Clara in California,

before one arbitrator. The arbitration shall be administered by JAMS and in

Endish. Judgment on the award may be entered in any court having jurisdiction.

This clauseshall not preclude parties from seeking provisional remedies in aid of

arbitration from a court of appropriate jurisdiction. Each party will beawits

costs for arltration, including attorney’s fees. The provisions of this paragraph

shall survive any termination of this Agreement.

(Id. at 22).

After the purchase, SQI entered new employment contraittsvlichael Lyuand Jack
Snyder, officers at SQI. In Decembé&12 and January 2015, Lyu and Snyder brought two
separate actions against Spd Ng in the Superior Court of California in and for the County
Santa Clara, seeking enforcement of the cont(agts Compl., ECF No. 7-2 at 2; Snyder
Compl., ECF No. 2 at17)! On May 1, 2015, NgSQI, and MYWfiled a cross complaint
against LyuSnyder, and Michael Richardson alleging, inter alia, breach of contract, fratidu
inducement to contract, and fra@rossCompl., ECF No. 7-1)They also filed an Ex Parte
Application of Temporary Restraining Order seeking to prevent Lyu, SnpieRichardson, or
Plaintiff from takingaction to enforce the SPA and related agreemérO, ECF No. 7-6)On
May 26, 2015, the California court denignd TRO request (OrderAfter Hearing, ECF No. 7-9)

Earlier, o0 April 28, 2015, Plaintiffiled this suit in the Second Judicial District Court g

the State of Nevadalleging that Defendantiefaulted on the promissory note. (Compl., ECF

'The Californiacourt consolidated Lyu’s and Snyder’s actions into one case. (Order on Mo
Consolidate, ECF No. 7}4
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No. 11). She claims breach of contractd breach of the covenant of good faith and fair dea
(Id.). On July 13, 2015, &fendarg removedPlaintiff's state suito the U.S. District Court,
District of Nevada(Notice of Removal, ECF No. 1). Defendants now move to distioiss
improper venue and forum non conveniensatiernatively, to stay the proceedings.

. LEGAL STANDARDS

The Federal Arbitration Act (“FAA”) provides that contractual arbitraagneements
“shall be valid, irrevocable, and enforceable, save upon such grounds as exist ahlagudy
for the revocation of any contract.” 9 U.S.C. § 2. Arbitrat@greements are enforced under
Sections 3 and 4 of the FAA, which provide “two parallel devices for enforcing aratidnit
agreement.Moses H. Cone Mem’l Hosp. v. Mercury Constr. Cofp0Q U.S. 1, 22 (1983).
Section 3 gives courts the power to providestay of litigation in any case raising a dispute
referable to arbitration,” while &tion 4 empowers courts to provide “an affirmative order to
engage in arbitrationld.; 9 U.S.C. 8§ 3—4.

The FAA “is a congressional declaration of a liberal federal policy favoring drbitra
agreements, notwithstanding any state substantive or procedural policiesdatthey.”"Moses
H. Cone Mem'l Hosp460 U.S. at 24see Perry v. Thomad82 U.S. 483, 489, (1987) (stating
that the FAA “embodies a clear federal policy requiring arbitration” wheretis a written
arbitration agreement relating to interstate commerce).

Despite this strong federal policy in favor of arbitration, arbitration is atemaf
contract,” and no party may be required to submit to arbitration “any dispute whick hetha
agreed so to submittlowsam v. Dean Witter Reynolds, Irg37 U.S. 79, 79 (2002) (quoting
United Steelworkers of Am. v. Warrior & Gulf Nav. (363 U.S. 574, 582 (1960)f “the

making of the arbitration agreement . . . [is] in isstiggh the district court shall proceed to tri
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on the issué.9 U.S.C. § 4see alsdanford v. MemberWorks, Ind83 F.3d 956, 962 (9th Cir.
2007). However, “[a] naked assertion . . . by a party to a contract that it did not intend to b
bound by the terms thereof is insufficient to place in issue ‘the making of thatobit
agreement.”Par-Knit Mills, Inc. v. Stockbridge Fabrics CG&36 F.2d 51, 55 (3d Cir. 1980)o
warrant a trial, a party"aunequivocal deniathat the agreement has been made, accompanie
supporting affidavits . . . in most cases should be sufficiéhtdt 54-55 (ordering a jury trial
when a party used a sworn affidavit to support its contention that a production manager h3
authority to execute a contract containing an alleged arbitration glaeseglso Mazera v.
Varsity Ford Mgmt. Servs., LLGE65 F.3d 997, 1002 (6th Cir. 2009) (finding that unlik@an-
Knit Mills, no material facas to the validity of the agreement was in disp#eourt’s
discretion forcompelling arbitration is limited to a twatep process of “determining (1) wheth¢
a valid agreement to arbitrate exists, and if it d{@swhether the agreement encompasses tl

dispute at issueChiron Corp. v. Ortho Diagnostic Sys., In2Q7 F.3d 1126, 1130 (9th Cir.
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2000). A party cannot be ordered to arbittatéess there is “an express, unequivocal agreement

to that effect.”"Samson v. NAMA Holdings, LLE37 F.3d 915, 923 (9th Cir. 2011) (quoting
Par—Knit Mills, 636 F.2dat A4).

Whendetermining whether a valid agreement to arbitrate exists between the panties
liberal federal policy regarding the scope of arbitrable issuespposite.'Comer v. Micor,
Inc.,436 F.3d 1098, 1104 n.11 (9th Cir. 2006). Instead, federal courts “should apply ording
statelaw principles that govern the formation of contrackstst Options of Chicago, Inc. v.
Kaplan,514 U.S. 938, 944 (1993)nder Nevada lavgn enforceable contract “requires a
manifestation of mutual assent in the form of an offer by one party and awoephereof by the

other ... [and] agreement or meetingttd minds of the parties as to all essential elenients.

% The alleged defaulting party can demand a jury trial if it wis®é$.S.C. § 4.
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Keddie v. Beneficial Ins., In@4 Nev. 418, 580 P.2d 955, 956 (1978) (Baltjer, C.J., concurrir
(citations omitted) Further, fi] n interpreting a contract, we construe a contract that is clear
its face from the written language, and it should be enforced as written. A toaatiguous
only when it is subject to more than one reasonable interpretafitate’ ex rel. Masto v. Secon
Judicial Dist. Court ex rel. Cnty. of Washd&5 Nev. 37, 44, 199 P.3d 828, 832 (2009)
(citations omited).

1. ANALYSIS

Defendants argue the SPA contains a forum selection clause, which makes venue
improper.Plaintiff argues the clausem®ta forum selection claudrut is possibly a valid
arbitration clauseThe Courtfinds the clause to be a valid arbitration clause.

To begin, he clause at issue is an arbitration clause, not a forum selection élause.
forum selection clause designates a djgecourt jurisdiction in which disputes must be litigatg
see, e.gAtl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Tet&84 S. Ct. 568, 575
(2013) (xamininga clause requiring litigation in either “the Circuit Court for the City of
Norfolk, Virginia, or the United States District Court for the Eastern Disbfiafirginia, Norfolk
Division™) (citations omitted)Carnival Cruise Lines, Inc. v. Shu#99 U.S. 585, 587-88
(1991) (xamininga clause requiring litigationirf and before &ourt located in the State of
Floridd) (citations omitted), whereas an arbitration clause intentionally remasggtes from
the jurisdiction of any coursee, e.g.Ashbey v. Archstone Prop. Mgmt., Iné85 F.3d 1320,
1322 (9th Cir. 2015)gxamining a contractual clause requirffigal and binding arbitration and
not by way of court or jury trial”)While for some purposes courtmight describean arbitration
agreement a& specialized kind of forurselection clausé Scherk v. Albert&ulver Co, 417
U.S. 506, 519 (1974) &n agreement to arbitrate before a specified tribunal is, in effect, a

specialized kind of forum-selection clause that posits not only the situs of suddthe
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procedure to be used in resolving the dispusgE also Polimaster Ltd. v. RAE Sys.,,I623
F.3d 832, 837 (9th Cir. 2010)t&ing that*[t]he requirement of arbitratioat the defendaig site
is effectively a forum selection clatisthat“designat[es] . . . the forum for arbitration8uch a
description does nahift theapplicable law from the FAA tan analysis of impger venue or
forum non conveniens.

The clause at issueere “is a garden variety arbitration clause.” (Pl.’'s Resp. to Mot. tq
Dismiss, 7, ECF No. 13As evidence, the clause in the SPA uses the phrase “agreement tq
arbitrate” and requires “binding arbitration in the County of Santa Clara iro@uadif before one
arbitraor.” (SPA, 22). This language clearly refers to arbitration, not to the selecticspetdic
forum for litigation within a court’s jurisdictiorBecause the clause is an arbitration clause, g

more appropriate, and common, mett@ddismissal is a motion to compel arbitrati@ee, e.g.

Nagrampa v. MailCoups, Inc469 F.3d 1257 (9th Cir. 2006) (considering a motion to compeg

arbitration based on a contractual clause requiring binding arbitration in BostonTNLAs,
ratherthan require Defendants to file a separate motion, the Court converts this matian int
motion to compearbitration.SeeGyptec Iberica v. Alstom Power In&No. 10CV-0128, 2010
WL 3951466, at *1 (N.D. lll. Oct. 5, 2010).

The Court mustletermine whether the arbitration clause is vallte Court need not
submit this issue to trial because the makihthe arbitration agreement is not in issB&intiff
does notnakeevena “naked assertion . . . that [she] did not intend to be bound by the term
thereof.”Par-Knit Mills, Inc., 636 F.2d at 53laintiff admits the clause is an arbitration claus

andmerely argues that textually the clause is not VaStie calls the clause “a mangled

3 Although inScherkthe Caurt referred to arbitratioagreements as a type of forum selection
clause, its analysis of the claissealidity was based on the FAA. 417 U.S. at 510-520.

* Plaintiff argues “it is impossible to determine whether the contract even hkg arbiration
clause.” (Pl.’s Resp. to Mot. to Dismiss, 6, ECF No. 13).
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alternative dispute resolution clause” and argues it is subject to more than guretatien,

(Pl.’s Resp. to Mot. to Dismiss, 6, ECF No. 13)t she concedéhat “[t]he clause at issue here

provides, at most, for ‘binding arbitration in the County of Santa Cladd."a{ 8). Plaintiffdoes
not unequivocally dey thearbitrationagreement has been made. Thus, unlike the clause at
in Par-Knit Mills, no material fact regarding the parties’ intent to bind themselves wabse is
in dispute hereBecause the making of the agreement is not in issaeCourt proceeds to
determine whether the arbitration clause is valid.

The primary issue in evaluating the arbitration clause’s validity is that it aptpdaes
incomplete. Pag20 of the SPA ends with Section 15.4 arehB21 begins withthe alleged
arbitration clause, which has no heading or section number and does not begin with an ug
case letter. (SPA, 222). The clausdollowing the arbitratiorclause skips to Section 15.&.J.
Defendats seek to prove thabitration clause is validy referring to a previous version of the
contract, which purportedly contained the entire cla&eeldefs.” Mot. to Dismiss, 20-21, EC
No. 7-12). However, Section 15.6 contains an integration clause dtadirigt]his Agreement
constitutes the entire agreement between the parties pertaining to its subjectnmiter,
supersedes all prior or contemporaneous letters of intent, agreementenmgtiens, and
understandings."JPA,21). Thus, the Coulfimits its review to the clause as written in the
signed contract.

As written, the clause is a valid arbitration clause. The clause states that “breach,
termination, enforcement, interpretation or validity thereof . . . shall be detrhby binding
arbitration in the County of Santa Clara in California, before one arbitratdr.at(22).

Although the clause appears toibeomplete, it contains the essential elements of an arbitra
claus (intentto arbitrate, arbitrable ssies, location for aitpation). The clausés subjecto only

onereasonablénterpretatior—the parties agreed to binding arbitration inli@ania to resolve
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disputes regarding breach, termination, enforcement, etc. of the SPA. Widlaube lacks a
heading, it refers to itself as “this agreement toteats.” (d.). The parties also initialed each
page of the SPA, and no pages appear taibsing. Furthergventhoughthe partiedikely did
not intend to include aMiangled arbitration clausén the SPAno party has challenged the
intent toinclude the clause in some form, ammlparty has challenged the validity of the SPA
a whole.As written,the clauses sufficient toshow the partieagreed to binding arbitration in
California.

The agreement also undoubtedhcompasses the dispute at issue. The arbitration cl
specifically refers to “breach” and “enforcemeratfid Plaintiffs claims include breach of
contract with a request to enforce the terms of the SPA. As a tbsutiaus is a valid
arbitration clauseand should & enforced

The Court grants Defendants’ converted motion to compel arbitr#ititismisses the
caseand orders the parties to undergo binding arbitration in the County of Santa Clara,
California as the arbitration clause dictat@efendants’ Motion to Dismiss for Forum Non
Conveniens antheir Motion for a Stay of Proceedings are denied as moot.

CONCLUSION

IT IS HEREBY ORDEREDthatDefendants’ Motion to DismiS&ECF No.7) is
GRANTED as a Motion to Compel Arbitratipandthe Clerk shall close the case

IT IS FURTHER ORDERED that the parties shall submit to binding arbitratitre
County of Santa Clara in California.

IT IS SO ORDERED.

DATED: This 13th day of November, 2015.

United Stafe# District Judge
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