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ortgage, LLC v. D&#039;Andrea Community Association et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Nationstar Mortgage LLC

Plaintiff,
3:15¢v-00377RCJIVPC

VS.

. i ORDER
D’Andrea Community Association, et al.

Defendans.

N N N N N e e e e e e

This case arises out of a homeowners’ association foreclosure sale. Rexidieghe
Court is Plaintiff Nationstar Mortgage LLC’s (“NationstaMotion for Summary Judgment
(ECF No. 27). As the basis for its motion, Nationstar advances a single argliherthe
Federal National Mortgage Association (“Fannie Mae”) owned the noterahddied of trust on
the subject property at the time of fleeeclosure salayith Nationstar as beneficiary of record.
Accordingly, Fannie Mae’s interest in the property could not have been extinguished by thg
foreclosure sale, because the Federal Housing Finance Agency (“FHFA"tdidnsent to
foreclosureSeel2 U.S.C. § 4617(j)(3).

BecauséNationstais evidence fails t@stablish that there is no genuine dispute of
material fact with respect to the existence, nature, and timing of Fannie Magadstpd interest
in the propertyits motion is denied.
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l. FACTS AND PROCEDURAL HISTORY

On or abouOctober 52007,Laura Kerrpurchased real property 3247 Modendrive,
Sparks, Nevada 89434 (the “Property”) via a $196,000 loan (the “Laatired by a firdeed
of trust (the “DOT”)recorded orctober 92007 (Compl. 1B, 13, ECF No. ) The Propertys
governed by a set of codes, covenants, and restri¢itDi&Rs) that establish, amonghar
things, the homeowner’s obligation to pay dues and assessments; that obligatiorcésidnfor
Defendant D’Andea Community Associatiotheg“HOA”). (Id. at 3; Opp’n Mot. Summ. J. 3
4, ECF No. 35.)

Nationstar argues that on or about December 1, 2007, Fannie Mae purchased the
acquiring the note and DOT, and thereafter never resold it. (Mot. Surfifil(& )(4)«7), ECF
No. 27.)However, @ or about October 13, 2011, non-party Mortgage Electronic Registratig
Systems, Inc. (“MERS”) recorded an assignment of its interest in@ietbd non-party Bank of
America, N.A. (“BOA”). (ECF No. 27-6.) Another assignment was recordedan6, 2013,
transferring BOAS interest to Nationsta(ECF No. 27-8.Jheseassigimentsransferredall
beneficial interestunder the DOT, along with “the note(s) and obligations therein describeg
the money due and to become due thereitminterest and allights accrued or to accrue unde
said Deed of Trust.Contrary to the facial import of these assignments, Nationstar argues tl
ownership of the note was never transferred to BOA or Nationstar; rathessihpenaents
merely made BOA, and subsequently Nationstar, servicers of the Loan andiagesfof
record of the DOT. (Mot. Summ. J. 11 11(A)(9)—(11), ECF No. 27.)

After purchasing the hom#js. Kerrfailed to payassessments under the &&s, and the
HOA recorded a notice afelinquentassessment lien gkugust 12, 2011, a notice of default af

election to sell oiMay 3, 2013, and a notice of foreclosure sal®actober 212013. (d. at 1
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1(C)(17)H19).) The Property was ultimately sold to DefendaviDG at auction orbecember
19, 2013 for $5,2331d. at 1 11(C)(20).)

On or around July 21, 2015, Nationstar filed this action against the HOA and LVDG
primarily seeking a declaration that the foreclosure sale did not extinguisteresirin the
DOT. Nationstar now moves for summary judgment on the theory that Fannie Mae owned
note and DOT at the time of the foreclosure sale, and therefore extinguishmerDGfTthe
preempted by2 U.S.C. § 4617(j)(3).

Il. LEGAL STANDARD

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). Material facts are those which may affect the outcothe ohseSee Anderson v
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine if tf
is sufficient evidence for a reasonable jury to return a verdict for the nonmoviggSese id.

On a summary judgment motioa @urt’s function is not to weigh the evidence and determin
the truth, but talecidewhether there is a genuine issue for tisded. at 249.

In determining summary judgment, tfegleral courts usa burden-shifting scheme. The
moving party must first $sfy its initial burden. “When the party moving for summary judgm
would bear the burden of proof at trial, it must come forward with evidence which would ej
it to a directed verdict if the evidence went uncontroverted at tGah’R. Transp. Bikerage
Co. v. Darden Rests., InR13 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation
marks omitted). If the moving party fails to meet its initial burden, summary juttigmest be
denied and the court need not consider the nonmoving party’s evidaecAdickes v. S.H.

Kress & Co, 398 U.S. 144 (1970). If the moving party meets its initial burden, the burden t
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shifts to the opposing party to establish a genuine issue of materi&dadvlatsushita Elec.

Indus. Co. v. Zenith Radio Corpk75 U.S. 574, 586 (1986).

To establish the existence of a factual dispute, the opposing party need notestablis

material issue of fact conclusively in its favor. It is sufficient that “the claifaetial dispute be
shown to require a jury or judge resolve the partiedliffering versions of the truth at trial.”
T.W. Elec. Serv., Inc. v. Pac. Elec. Contractdssh, 809 F.2d 626, 631 (9th Cir. 1987).
Moreover, athe summary judgment stagketevidence of the non-movant is “to be believed,
and all justifiable inferences are to be drawn in his favenderson477 U.S. at 255.
1. ANALYSIS
A. The preemptive effect of§ 4617(j)(3)is now wellestablished in this District.

This Court and others in thistrict of Nevadahave ruled that 12 U.S.C. § 4617(j)(3)

prevents the sale of any property in which the FHFA (as conservator of FaamierMreddie

Mac) has an interest without the FHFAConsentSeg e.g., My Glob. Vill.,, LLC v. Fed. Nat'l

Mortg. Ass’'n No. 2:15ev-00211, 2015 WL 4523501, at *4 (D. Nev. July 27, 2015) (Jones, J.

(citing Skylights LLC v. Byraril12 F. Supp. 3d 1145, 1148 (D. Nev. 208ppeal dismissed
(Feb. 2, 2016)). Th8kylightscase has been cited manyes bythejudges of this District and
only with approval As theCourt has noted previously,dbnsiders this point of law settled until
the Court of Appeals rules otherwiSeeKielty v. Fed. Home Loan Mortgage Carplo. 2:15-
cv-00230, 2016 WL 1030054, at *3 (D. Nev. Mar. 9, 2016) (Jones, J.).
B. Fannie Mae’s interest in theProperty is genuinely disputed.

Accordingly, the outcome of Nationstar's summary judgment motion turns on whetk

Fannie Mae held an interest in the Property at the time of the HOA-adkt the parties

dispute.Nationstarargues that Fannie Mae acquired ownership of the note and DOT on
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December 1, 2007, and maintained ownership through the date of théor€asuresale,

which the parties agree occurred on December 19, 2013. As evidence of Fannie MaeskipV
of the Loan Nationstar provides the declarations of John Curcio, Assistant Vice President
Fannie MagECF No. 27-2]“Curcio Declaration”) A.J. Loll, Litigation Resolution Analyst for
NationstafECF Ncs. 27-3, 27-4]"Loll Declaration”); Eric Maltese, Loan Operations Manags

for Fannie Mae (ECF No. 27-§'Maltese Declaration’})Fay Janati, Litigation Resolution

Analyst for Nationsta(ECF No. 30)Y“Janati Declaration”); and Jamie Cooper, Assistant Vice

President/Mortgage Servicing Team Manager of the Consumer Resolution TEOANGECF
No. 31)(“Cooper Declaration”)

In general, the declarants state they are familiar thigiremployersinternal data
systems, and, based on information stored in those data systems, Fannie Mae aedquoeed t
on or around December 1, 20@-ar example, the Curcio Declaration is accompanied by a
printout from Fannie Mae’s Servicer and Investor Reporting System (“SARd)Mr. Curcio
states that the SIR reflects that Fannie Mae acquired the Loan on Dece0sEf, Bnd
“remains the owner of the LoA(ECF No. 27-2, Ex. A.) Likewise, the Loll Declaration
includes screenshot printouts from Nationstar's database, Whidtoll asserts establish that
Fannie Mae owns the Loan, and specifically owned it on theofitiie HOA salealthough the

date of acquisition isot clear' (ECF No. 27-3, Ex. 1$imilarly, the Cooper Declaration

1 Mr. Loll submitted two declarations in support of Nationstar's summatyment motion(ECF Nos. 273, 274.)
The first declarationdated January 29, 201€ates that the “Closing Date” indicated in Nationstatordss the
date of Fannie Mae’s acgition of the Loan. (ECF No. 23, § 5(cfiii).) In the screenshots attached to Mr. Loll's
declaration, lte “Closing Date” is October 4, 2007. (ECF No-ZEXx. 1.) On this basis, Mr. Loll stated in his
declaration that Fannie Mae acquired ownership@®Ltan on October 4, 2007. (ECF No-27 5(c).) However,
in his supplemental declaration, dafgatil 11, 2016 Mr. Loll stated that he was mistaken about the meaning of
“Closing Date” field in Nationstar’s records, and that he, liathe time sine his original declaratiofilearned
[Fannie Mae] acquired ownership of the loan on or about December 1’} 2BGF. No. 274, 11 24.) Mr. Loll's
supplemental declaration does not provide the hgeis which he asserts Fannie Mae acquired the Loan on
December 1, 2007, nor even state how Mr. Loll “learned” this information
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includes screenshot printouts fr&8®A’s database, which agasme saido show that Fannie
Mae acquired the Loan on December 1, 2GQBCF No. 31, Ex. 1.)

Some courts in this District have found evidence of the type presented herie rsiutib
establish Fannie Mae’s ownership inter&ste, e.gFed. Hous. Fin. Agency v. SFR Investmer
Pool 1, LLC No. 2:15ev-01338, 2016 WL 2350121, at *6 (D. Nev. May 2, 2016) (Navarro,
CJ.), G &P Inv. Enterprises, LLC v. Wells Fargo Bank, NMo. 2:15ev-907, 2016 WL
4370055, at *3 (D. Nev. Aug. 4, 2016) (Mahan, J.). However, other courts ndtnet—
including this Court—have found such evidence, without more, inadequate to warrant sun
judgment.See, e.gKielty, No. 2:15ev-00230, 2016 WL 1030054, at *BN Mgmt., LLC Series
5664 Divot v. DanskeiNo. 2:13ev-01420, 2015 WL 5708799, at *3 (D. Nev. Sept. 29, 2015
(Jones, J.) LN Mgmt. LC Series 5271 Lindell v. Estate of Piacenhiioi. 2:15ev-00131, 2015

WL 6445799, at *4 (D. Nev. Oct. 8, 2015) (Dorsey, UN Mgmt. LLC Series 2543 Citrus

Garden v. GelgotadNo. 2:15ev-00112, 2016 WL 1071005, at *6 (D. Nev. Mar. 16, 2016) (Du,

J.) (“[N]either the Curcio Declaration nor the SIR Exhibits establishes that theyeggenuine
dispute of material fact as to when Fannie Mae acquired the requisite imeahesProperty, andg
what the contours of that interest are.”).

However,even setting asididne question of whether the declarations and exhibits
submitted by Nationstare alonesufficient to satisfy itsnitial burden on this motion, the Cour
finds there is contradictory evidentteat makesummary judgment inappropriate. As LVDG
points out in its opposition, Nationstar’s evidencedisectly controverted byhe recorded chain

of title related to the Property, which is devoid of argication that Fannie Mae ever possess

anyinterest inthe Property or the First Deed of TrigOpp’n Mot. Summ. J. 7-8, ECF No. 35.

Most notably, the DOT was assigned to Nationstar on April 3, Z0iBthe assignment was
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recorded on May 6, 2013. (ECF No. 27-8.) Thismme than a year after Nationstagaes
Fannie Mae purchased the Loand several months prior to the HOA foreclosure. Sdie

April 2013 assignment expressly conveys to Nationstar “all beneficial intenederthe DOT,
including the note.Iq.) In fact, it is this very April 2013 assignment upon which Nationstar
apparently basetthe assertionn its Complainrt—which it contradictson this motior—that itwas
the owner othe DOT. Compl. 1 2, 14, 17, ECF No. 1; Opp’n Mot. Summ. J. 5, ECF N§I35
contrastNationstar has presented document assigning the note to Fannie Md@anember
2007, or at any other timer suggesting the terms thlatassignmentindeedthe Maltese
Declaration appears to confitmatno such document exists, stating thahnie Mae’s
“acquisition of a partular mortgage loan is not reflected by an independent contract specif
that loan.” (ECF No. 27-5, 1 6.)

Moreover, the recorded chain of title contains document number 4282bB4tice of
Breach and Default and Election to Cause Sale of Real Pyapetér Deed of TrugtNotice of
Default”), executed September 19, 2013, approximately three months prior to the HOA
foreclosure salé Attached to the Notice of Default is an Affidavit of Authority to Exercise th
Power of Sale, signed by Kiandra Gildon, who purports to be a duly authorized represents
Nationstar. The affidavit, signed under penalty of perjury, unambiguously iésmtifitionstar
as the servicer of the obligation or debt secured by the DOT, the beneficiacpaf of the
DOT, and the holder of the note secured by the DO ere is no mentiom the affidavitof any
interest held by Fannie Mae.

Therefore, the documentstime recorded chain of title indicate on their face that

Nationstarowned the DOT and the note at the time of the foreclosure sale. When viewed i

2 Under Federal Rule of Evidence 201, a court may take judicial notice of “mdtmirble record.”"Mack v. S.
Bay Beer Distribs., In¢.798 F.2d 1279, 1282 (9th Cir. 1986).

70f9

cto

W

1ti

h the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

light most favorable to the non-movant, these documents are more than enough # create

genuine dispute of material fact and preclude summary judg®eatiaiser Cementotp. v.

Fischbach & Moore, In¢.793 F.2d 1100, 1103 (9th Cir. 198)V]e must view the evidence

and inferences therefrom in the light most favorable to the party opposing sumnggnginid.
C. Montierth does notchange the fact that Fannie Mae’s interess in dispute.

FurthermoreNationstar’'s arguments basedlarre Montierth 354 P.3d 648 (Nev. July
30, 2015), are not well-takeNationstarasserts that Fannie Mae has owned the DOT since
December 2007, and the April 2013 assignment to Natiomstegly had the effect of making
Nationstar the beneficiary of record under the DOT, to permit Natiomssarvtice the Loan,
while Fannie Mae retained ownership of the Loan and the @@dt. Summ. J. 1 I(A)(9
(11), ECF No. 27.Titing Montierth, Nationstar argues that under Nevada law, a deed of trus
need not be recorded in its owner’s name for the ownership interest to be valid, artdghat “
possible for a one entity to serve as the beneficiary of record, who is assigdeddid trust
and refected in the property records, while another entity owns the loan and thus the deed
trust, so long as the two parties are in a contractual relatiohgRgply Mot. Summ. J6—7,

ECF No. 36.)

To be sure, the relationship that Nationstar assertagblmtween it and Fannie Mae is
legally possible. Howevewhether such eelationshipactually existed betweeéwationstar and
Fannie Maet the time of the HOA foreclosyras well as the details of that purported
relationship, are not evident from this record. The April 2013 assignment to Natiandtthe
September 2013 affidavit of authority, signed by Nationstar under penalty of pé&aiafly
indicate that Nationstar was not only the beneficiary of record of the DOTsouth& owner of

the note. These recorded documents directly contradict Nationstar’'s presentioarthat
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Fannie Mae owned the Loan at the time of the foreclosure*$ales, even if 12 U.S.C. 8§
4617())(3) precludes the HOAforeclosure sale from wipirgut a Fannie Mae first deed of
trust, whethethis deed of trust was, in fact, property of Fannie Mae (and thus property of it
conservator the FHFA protected by 12 U.S.C. 8§ 4617(j)(3)) at the time of the foredleswins
genuinely disputed SeeEstat of Piacentini2015 WL 6445799, at *4.
CONCLUSION

IT IS THEREFOREORDERED thatNationstar’'sMotion for Summary Judgme(ECF
No. 27 is DENIED.

IT IS SO ORDERED.

Dated this4th day of January, 2017.

ROBERTfC. JONES
United Stdt¢s District Judge
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