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Bank, N.A., as Indenture Trustee for the .... The Sky Vista Homeowners Association et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

)
WELLS FARGO BANK, N.A, ;
Plaintiff, )

) 3:15¢v-00390RCJI}VPC
VS. g

ORDER

THE SKY VISTAHOMEOWNERS g
ASSOCIATIONet al, )
)
Defendars. )

This case arises out afhomewners association foreclosure sal®ending before the
Courtis a motion for summary judgment
l. FACTS AND PROCEDURAL HISTORY

In 2004, Kehar Singhavean unidentifiedendera promissory note for $168,373he
Note”) to purchase real property3i58 Black Bear DriveReno, Nevada, 895@&he
Property), which was secured kaydeed of trust (“th®OT”) against the PropertySéeCompl.
11 8, 13, ECF No. 1)The DOT was later assignedRd¢aintiff Wells Fargo Bank, N.A(*Wells
Fargd). (Id. 1 14. Singhhas defaulteavith over $156,598.15 due on the Note, &ells Fargo
intends to foreclose the DOT against the Propeldy 1§/ 15-17.

DefendantThe Sky VistaHomeownersAssociation(“the HOA”) has completed itswn

foreclosure sale, howeveGde idf1 2, 18-2P The HOA cause#lern & Associates, Ltcko
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recorda notice of delinquent assessment ligh€ NDAL”) as tothe Propertyn 2011indicating
that 1,088 was due, which amount included leltarges, feedines, foreclosuréees,transfer
fees, attorney’s fees, costs, and other chafges]] 18. The HOA later causeBhil Frink &
Associates, Inq“Frink”) to recorda notice of default and election to S¢the NOD”)

indicating that 8,259.30 was due, without specifying what amount was due for assessmen
versus interestees, collection costs, et@and without specifying the supeiority amount of the
HOA's lien. (Id. 1 19. The HOA later causelrink to record a notice dfustee’s sal¢‘the
NOS”) scheduling a sale fdvlay 10, 2012andindicating that 8,886.84 was due, without
specifying what amount was due for assessment fees versus interesglfeeson costs, etc.,
and without specifying the superpriority amount of the HOA'’s ligh. 20. In May 2012, the
previous serviceiBank of Amerca, N.A., contacted Frink and demanded a payoff ledger
identifying the superpriority amount of the HOA's lien, but Frink refused to provide any
information, thereby rejecting the attempted tender of the superpriordyrdarnefore the HOA
foreclosure salgld. 1 26-27). OnMarch 29, 2013,ieHOA sold the Property tDefendant
TBD, LLC for $4,367, less than 3% of the outstanding principal balance on the Mo g,
28-29. Defendant TBR I, LLC purchased the Property from TBD on December 27, 2013.
14).

Wells Fargo(as Indenture Trustee for the Registered Holders of IMH Assets Corp.,
Collateralized AsseBacked Bonds, Series 2004-11) sued t@AHTBD, and TBRI in this
Court for: (1)quid title; (2) violation of Nevada Revised Statutes section (“NRS”) 116.1113;
and (3) common lawrongful foreclosure Wells Fargoasks the Court the alternative to set
aside the HOA foreclosure sale, declare that the HOA foreclosurdigdalet extinguish the

DOT, or award damages resulting from the extinguishment of the DOT in violation of law.
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The HOAmoved to dismisbased on Wells Fargo’s failure to abide by state law pre
litigation exhaustion requirement3he Court denied the motion because non-exhaustion is
affirmative defense, and facts indicating rexhaustion did not appear on the face of the

Complaint. TBD and TDR | answered aralnterclaimedor quiet title (SeeAnswer and

Countercl., ECF No. 14)The HOA separately answered without pleading any counterclaims.

(SeeAnswer, ECF No. 20)TBD and TBR llaterasked the Coutb dismisghe quiet title claim
against them and taubstitute TBR I5 grante@irmotive Investments, LLC (“Airmotive”) as a
Defendant under Rule 25(c). The Court granted the motion. Wells Fargo has now moved
offensive summary judgment.
. SUMMARY JUDGMENT STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outconbetaseSeeAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee

an

for

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must first satisfy its initial burderfWhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks

omitted). In contrast, when the nonmoving party bears the burden of proving the claim or
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defense, the moving party can meet its burden in two ways: (1) by presentintcevini@egate
an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an element essertia patty’s case on
which that party will bear the burden of pratftrial. See Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
the opposing party need not establish a material issue of fact conclusivelfauortdt is
sufficient that the claimed factual dispute be shown to require a qurjadge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupportedtbysiee Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for t8aéFed. R. Civ. P. 56(e)Celotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cours’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evdence of the nonmovant i$0‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely

colorable or is not significantly probative, summary judgment may be gr&sedd at 249-50.
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Notably, facts are only viewed in the light most favorable to the nonmoving party thieeeds
a genuine dispute about those faBtsott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1.  ANALYSIS

Plaintiff seeks summary judgment g quiet title claimonthe bass thatChapter 116’s
notice scheme is facially unconstitutiorséeBourne Valley Court Tr. v. Wells Fargo Bank,
N.A, 832 F.3d 1154, 1156 (9th Cir. 2016)at ittendered the superpriority amount of the
HOA's lien prior to sale such that the DOT survitbd salesee US Bank, N.A. v. SFR Invs.
Pool I, LLC No. 3:15ev-241, 2016 WL 4473427 (D. Nev. Aug. 24, 2016) (Jones, J.), that t
sale was commercially unreasonable, andttteSFRdecision should not be applied
retroactively

A. TheHOA

The HOA opposes the motion as to the wrongful foreclosure claim and the claim ur
NRS 116.1113, the only two claims directegghiast theHOA. The HOA also notethat if Wells
Fargo is successful on its quiet title claim against Airmotive, it will have no claim forgggma
against the HOA for wrongful foreclosure or under NRS 116.1113.

The Qurt finds that if Wells Fargo were to lose on the quiet title claim, it would be
entitled to summary judgment ¢ime wrongtil foreclosure clainbut not on the NRS 116.1113
claim, because Wedl Fargo has not addreskthat claim in its motionAs theCourthasruled in
other casedenderof the superprioritypieceof an HOA lien(whetheraccepted or rejected

extinguishes that portion of the lien such that a resulting HOA foreclosure daedinguish a
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first deed of trustSeeUS Bank, N.A.2016 WL 4473427, at *6—8. Here, the evidence does T
showactualpaymentof the superpriority piece but a refusal of the HOA'’s agent to identify tqg
first deed of trust holdes’agenthe amount of the superpriority piece upon the lattexjuest
andinstea demanding payment of the full lien, including thach greatesubpriority piece that
is subordinat to theDOT. (SeeKern Letter May 8, 2012, ECF No. 454 That set of
circumstances isufficientto eliminate any genuine issue of matefaait as to whether tender
was properly made. enhderis not paymenitself but an unconditionadffer of paymentSee US
Bank, N.A. v. Bacara Ridge Assho. 2:15ev-542, 2016 WL 533465&t *3 (D. Nev. Sept. 22,
2016) Quoting Blacks Law Dictionary 1696 (10th ed. 2034)The inplication of a demand of
payment of the full lien is thggaymentof the superpriority piece alomeould be rejected, which
both parties knew was thase based on industry practice, as @osrt and others havetedin
other casesSee, @., US Bank, N.A.2016 WL 4473427, at *4.

Here, he first deed of trust holder’s offer to pay the superpriority piecesuffisientto
constiutetende as a matter of lawseeJung LetterMay 15, 2012, ECF No. 45-2ffering to
pay the maximum amount of teaperpriority piece allowed by law—nine months of back H(
dues—once the HOA identified the amount)). Althoughftiheclosureas againsSingh was not
wrongful (because nparty ever tended the subpriority piece of tHéOA’s lien), the
foreclosure as agnst theDOT holder was.

In reply, Wells Fargo agrees that éeks damages against the HOA only if then€o
rulesthat Wells Fago's deed of trust was extinguished by the HOA s#@lecause the Court
rules that the deed of trust survived the ssdeinfra, theCourt will dismiss the claims against
the HOA without prejuite.

I
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B. Airmotive

1 Stone Hollow

Airmotivearguesin oppositionthatthe unpublishedlevada Supreme Court cabat had
previously heldhata rejectedender was sufficient to extinguisiie superpriority piece of an
HOA lien, seeStone Hollow Avenue Tr. v. Bank of Am., NMo. 64955, 2016 WL 4543202
(Nev. Aug 11, 2016)has been vacatezhd remanded upa@n banaeconsiderationrseeStone
Hollow Avenue Tr. v. Bank of Am., N.No. 64955, (Nev. Bc. 21 2016). But the Bvada
Supreme Court did not leithata wrongfullyrejected tendedid not extinguish a corresponding
lien. See id. Rather, it found that the district court had erred in determining whether there
remained a genuine issue of material factthe issue of wrongful rejection of the tenishethat
caseSee id Hadthe Court believed that a wrongfully rejected tender necessdidiynot
extinguish a corresponding lien, it would not haveatad andemanded for further fadinding
on that issue bugimply reversedvith instructions The remandecessarily impliethe Nevada
SupremeCourt’ s positionthat awrongfully rejected tendeextinguishesa corresponding
superpriority pece of an HOA lien.Even ignoring the entir8tone Hollowcase, as Airmotive
suggests, theeavyweightof authority @ cited by this Court in previous casssg, €.gUS
Bank, N.A.2016 WL 4473427at*6-8, indicates that a wrongfully rejected tender is effectivg
immediatelyextinguish acorresponding lien.

2. The Return Doctrine

Airmotive next argues th&ourne Valley Court Tr. v. Wells Fargo Bank, N.832 F.3d
1154 (9th Cir. 2016), which held that Chapter 116'sioptetice scheme was facially
unconstitutional under the B@rocess Clause of the Fourteenth Amendment, does not reqt

summary judgmenn favor of Wells Fargo’s quieitke claim. Airmotive arguesthat theopt-in
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version of Chapter 118’notice scheme rulathconstitutional irBourne Valleywas adopted in
1993, buthat he 1991 version of Chapter ligquiredconstitutionally suffiecentnotice.See
Nev. Rev. Stat. § 116.31168 (1991)lfe association must also give reasonable notice of its
intent to foreclose to all holders of liens in the unit who are knowtti’ jo Airmotive argues thal
under the return doctrine, under which an unctnginal statute reverts to itatest
constitutional versiorsee e.g, We the People Nev. ex rel. Angle v. MjlE92P.3d 1166, 1176
(Nev. 2008), the Court should compare the constitutionality dithA’s sale in this case
against the 1991 version of Chapter 116.

The raurn doctrine functionto reestablish previous version of atatutefor future
applicatonwherea laterversion is struck down as unconstitutigriaé theory is thavecause
the Legislature did not have the power to enact the unconstitutional version of the statute,
previous versionvas never properly abrogateahd heprevious versiotherefore remains in
force going forwardSee, e.qgid. The doctrine does not (and could not) functiofotgive
constitutional offensesommittedunder theamended/ersion @ the statute in the meantime.
Airmotive need not rely on the return doctrit@wever because iadduce®videncethat the
HOA gave the first deed of trust holdmstual notice of the HOA saldf that is true the
argument under the return doctriseinnecessaryRegardlessf Bourne Valleyactualnotice
obviates the unconstitutionality of the aptstatute SeeUnited Student Aid Funds, Inc. v.
Espinosab59 U.S. 260, 272 (2010) (Espinosa’s failure to serve United with a summons ar
complaint deprived United of a riggraned by a procedural rule [under which United did nof]
objeci. . . . But this deprivation did not amount to a violation of Undemnstutional right to
due process. . Here, United received actual notice. .This more than satisfied Unitsddue

process rights.”). A first deed of trust holder only has a constitutipiealance if he in fact did
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not receive reasonable notice of the sdilehich hispropety rightswas extinguishedHere,
Airmotive hasadducedsufficientevidencethat the first deed of trust holder had actual notice
the HOA saldo avoid summary judgment in favor of Wells Fargo on the isS&=J(ng Letter
1 (“This leter is in response to yourotice ofSale. . . .”)). The Cout finds that there ist least
a gauine issue of ntarial factwhether dueprocessvascompliedwith here, regardless of the
return doctrine.

3. Tender of the Superpriority Piece and Bona Fide Purchaser Status

Airmotive argues that the Jung Letter was not a tender of the superprioceygbithe
HOA'’s lien As notedsuprg the Courtdisagreegnd grants summary judgmentagst
Airmotive for this reasorand because no one in Airmotisehain of title was a bona fide
purchaser for value ithout notice(“"BFP’). A BFPis a person who pays money for real
property before obtaining notice afinterest in the property that would be senior to his own
interest under the traditional ruleat the firstobtained title is superido anylaterobtained title.
The states have enacted recording statutes that to varying degrees those who pay for
interests ireal propertybefore obtaining notice (whether actual, constructive, or inquiry) of
another party' preexisting adverse interastthe property.Recording statutes are typically
classified asnotice,” “race; or “race-notice”statutes Nevada hasa racenotice statuteSee
Nev. Rev. Stat. § 111.325Every conveyance of real property within tBiate hereafter made,
which shall not be recorded as provided in this chapter, shall be void as against any subsg
purchaser, in good faith and for a valuable consideration, of the same real properyy, or a
portion thereof, where his or her own conaege shall be first duly recorded.”n other words,
a laterobtained interest can prevail over an eatietained interest in Nevada where the later

purchaser has no knowledge of the previous interest and records his interestiginsot It
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genuiney disputed that neither of tee elements is satisfied here. TB&d constructiveotice
of the DOT at the time dheHOA salebecaus¢he DOThad been recordednd the
Foreclosure Deedas therefor®f course not recorded before the DOT.

The question here turns on iaterpretation of NRS 116.3116.eBause that statute as
interpreted by the Nevada Supreme Court in 2014 permits the extinguishment ofeain earl
recorded interest by a later recorded inteliest effect operates a exception to thgeneral
recording statuteand BFP status under NRS 111.325 would appear to be inappdsite.
guestion here is whether a declaration of the continuing validity of the DOT would be
inequitable as téirmotive. The Court finds that it would not be. Even assumingsthewere
whetherAirmotive had noticeat the time it acquired the Propengt only of the fact of the
existence of @eed of trusat the time of the HOA saleutalsoof the legal possibilityhat the
deed of trustnight havesurvivedthe HOA sale, there is no genuine issue of material fact thaf
Airmotive was notan innocent purchaser eitherregard. The present lawsyitn which Wells
Fargo had alreadslleged the continuing vitality of the DOT for several reasaas, already
ongoing, anadther HOA sale purchasers had lost simijaiet title actionsin this Court and
others. Areasonable purchaserAirmotive’s position therefore would have perceiaederious
risk thatthe DOT might have survived the HOA sal&his isfurther supportedy the fact that
the foreclosure deed takdy TBD explicitly disclaimed anyvarranties of title (SeeForeclosure
Deed, ECF No. 43). One who takesuch aitle doesnot qualfy as a BFPbecause a grantsr
refusal to issue standarcawanties of titlgputs a reasonable and prudent person on inquiry
notice ofanycompeting interest§eell David A. ThomasThompson on Real Property
§ 92.09(c)(3)(C), at 191 (2008).

I
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The Courineed not reach the issues of commercial unreasonablerres®activity of

SFR Investmen®ool 1, LLC v. U.S. Bank, N,AR34 P.3d 408 (Nev. 2014).
CONCLUSION

IT ISHEREBY ORDERED that theviotion for Summary Judgment (ECF No.)48
GRANTED IN PART.

IT IS FURTHER ORDERED thahe claims gainstThe Sky VistaHomeowners’
Associationare DISMISSED, without prejudice.

IT IS FURTHER ORDERED thalaintiff shall SUBMIT a proposed form of judgment]
within fourteen (14) dys

IT IS SO ORIERED.
DATED: This 13" day of April, 2017.

. JONES
District Judge
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