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UNITED STATESDISTRICT COURT
1 DISTRICT OF NEVADA

4 ANDREW AREVALO, %
5 Plaintiff, g
Vs. g 3:15-cv-00407RCIWGC
j ) ORDER
STATE OF NEVADAZkt al,, g

8 Defendand. g

9 )
10
11 This casearisesout of the use of a shotgun to breakaujpght between twerisoners.

12 1l Pending before the Coug the Magistrate Judge’s Report & Recommendation (“R&dR")

13
Defendantsmotionto dismissor for summary judgmentThe Magistrate Judge recommend:

\"ZJ

14

. dismissing the claims against DefendBustin Mumpower and the individual capacity claims

16 || @against Defendardwight Neven. Plaintiff has not opposed dismaisa that regard.The

17 || Magistrate Judge recommends denying the motion as to the official capaicity against

18 1| Neven. Finally, the Magistrate Judge recommends dismisiadgtate of Nevada and the

19
Nevada Department of CorrectioffsIDOC”) without prejudice under Rulg).
20

01 TheCourtagrees with the R&Rxcept as otherwise state@ihe Courtrespectfully

22 || disagreeshat the claims againbteven in his official capacitghould proceedAs the warderof

23 || High Desert State PrisqfHDSP”), Nevenis alleged to be liable for implementittge NDOC

24 policy permittingexcessive forceThere isno general supervisofiability under42 U.S.C.
25

8 1983.E.g, Chudacoff v. Univ. Med. Ctr. of S. Ne®49 F.3d 1143, 1151 (9th Cir. 2011) (citing
26

7 Monell v. Dep't of Soc. Seryd.36 U.S. 658, 692 (1978)). A supervisor can be held liable ynder

28 || 8 1983 if he directly sets into motion the particular violation at issue or refudep fagicular

1
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actions of which he is or should be aw&ee Starr v. Ba¢®52 F.3d 1202, 1205-@%th Cir.

2011). But there must be a specific policy implemented by a supervisory defendantaifi@a|spe

event instigated by hinHydrick v. Huntey 669 F.3d 937, 942 (9th Cir. 201 A laintiff does not
allege that Neven instigated the event at issuieohly that he implementeapolicyleading to

it. Where a supervisor is not directly involved in a wrongful act, there must sadficient

causal canection between the supervisor's wrongful conduct and the constitutional viglation

Crowley v.Bannister 734 F.3d 967, 977 (9th Cir. 2013) (quotBigav v. McDanie] 681 F.3d
978, 989 (9th Cir.2012) (quotirtdgansen v. Black885 F.2d 642, 646 (9th Cir. 198p) Under
that theory;[s]upervisory liability exists . .if supervisory officials implement a policy so
deficient that the policy ‘itself is a repudiation of constitutional rightgl is ‘the moving force
of a constitutional violation.”ld. (quotingHansen 885 F.2d at 646 (quotinthompkins v. Belt
828 F.2d 298, 304 (5th Cir. 1987{jirst alteration in original)

Plaintiff alleges thaNDOC Administrative Regulation (“AR”) 406 unconstitutional.
(SeeAm. Compl. 11 45-46, ECF No. 64But an examination of AR 405 shows it not to be
unconstitutional with respect to excessive fo®eeAR 405.01, at 3, http://doc.nv.gov/
uploadedFiles/docnvgov/content/About/Administrative_Regulations/AR%20405%20Usej
%20Force%20Final%2011-15-16.qdl is the policy of the NDOC to authorize the use of
physical force when and only to the extent that it is reasonably beliebedtecessary as
specified in these rules. Staff is authorized to use that amount of forcedhptasvely

reasonable to overome a threat thereby minimizing the risk of injury to the eifj¢he threat

0200f

and the public). Lethal force may only be used “upon the reasonable belief that staff life|or

safety or the life or safety of another, is in imminent jeopardy of death or substantigl bod

harm given the totality of the circumstances known to the officer at the timeSeeAR
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405.06, &9. The regulatioms insulated from a facial constitutional challenge under the Eig
Amendment by its own requirements of objeetreasonablenesd o the extent any individua
Defendantsacted unconstitutionally with resgteo their use of force, they ditact in

accordance with AR 405, and Neuhlereforecannot be held liabléor thoseDefendants’

actionsas a supervisor based on his implementation of AR 80&intiff also appears to allege

thatdespite AR 405Neveninstituted a de factpolicy that permitted force beyond what AR ¢
permitted which if true might support a claim against hBeeAmnesty Amv. Town ofW.
Hartford, 361 F.3d 113, 127 n.7 (2nd Cir. 2004) (Sotomayor, J.).

But Plaintiff has agreed to dismissal of the individual cayadaims against Neven, af
Plaintiff can obtaironly injunctive relief against Neven his official capacity Plaintiff hasnot
alleged facts supporting standing to seek such relief. An extended quotation from tbiérap
Supreme Court case with analogous fackelpful:

Lyons has failed to demonstrate a case or controversy with the City that would
justify the equitable relief sought. Lyons’ standing to seek the injunction requested
depended on whether he was likely to suffer future injury from the use of the
chokeholds by police officersCount V of the complaint alleged the traffic stop
and choking incident five months befor&hat Lyons may have been illegally
choked by the police on October 6, 1976, while presumably affording Lyons
standing to claim damages against the individual officers and perhaps aligainst
City, does nothing to establish a reald immediate threat that he would again be
stopped for a traffic violation, or for any other offense, by an officer or officeos w
would illegally choke him into unconsciousness without any provocation or
resistance on his parfhe additional allegatin in the complaint that the police in
Los Angeles routinely apply chokeholds in situations where they are not threatene
by the use of deadly force falls far short of the allegations that would be ngcessar|
to establish a case or controversy between fhades.

In order to establish an actual controversy in this case, Lyons would have
had not only to allege that he would have another encounter with the police but als
to make the incredible assertion either, (1) that all police officers in Loslésg
always chok any citizen with whom they happen to have an encounter, whether
for the purpose of arrest, issuing a citation or for questioning or, (2) that the City
ordered or authorized police officers to act in such manAéhough Count V
alleged that the City dlnorized the use of the control holds in situations where
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deadly force was not threatened, it did not indicate why Lyons might be redliystic

threatened by police officers who acted within the strictures of the Citicy il

for example, chokeholdsere authorized to be used only to counter resistance to

an arrest by a suspect, or to thwart an effort to escape, any thuteaé to Lyons

from the Citys policy or from the conduct of police officers would be no more real
than the possibility that hgould again have an encounter with the police and that
either he would illegally resist arrest or detention or the officers would disbbiey
instructions and again render him unconscious without any provocation.
City of L.A. v. Lyons461 U.S. 95, 105 (1988potnote omitted)reversing theCourt of
Appeals’affirmation ofa preliminaryinjunction). Likewise here, Plaintiff has not alleged tha
there is a real and immediate threat that heagilinbe subjected to use of a shotgun withou
any provocation on his parfll allegations are made in the past ter{SeeAm Comg. 741-
58). Nor has he alleged that NDQgfficersuse shotguns in all encounters with prisoners of
any policyimplemented by Nevecommand®r permitsthem to do soAccordingly, the claim
for injunctive relief against Neven will be dismisded lack of standing.

The Court willgive leave to amendhowever. The Eleventh Amendment prohibits st
against states in federal court without their consBafendants have waivdtleventh
Amendment protection by removing the case to federat,cgee Embury v. King861 F.3d 562
566 (9th Cir. 2004)despite the State’s genenainwaiver statuteseeNev. Rev. Stat.

§ 41.031(3).The Civil Rights Act of 187Ionly createsubject matter jurisdictiofor suits
against “persgs],” 42 U.S.C. § 1983, anckither a state nor its employees acting in their
official capacities are “person[siinder § 1983Will v. Mich. Dep't of State Policd91 U.S. 58
71 (1989). But contrary to Defendants’ argumvit| does not prevent officialapacityactiong
for injunctive relief.See idat 71 n.10 (Of coursea state official in his or her official capacity
when sued for injunctive relief, would be a person under § 1983 beufficgd-capacity action

for prospective relief are not tredtas actions against the Sta{@nternal quotation marks ang

citations omitted) Amendment is therefore not futile.

4

—

—

that

lits




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CONCLUSION
IT ISHEREBY ORDEREDthatthe Report and Recommendation (ECF No. 79) is
ADOPTED IN PART and REJECTED IN PART
IT IS FURTHER ORDERED thahe Motion to Dismis¢ECF Na 69 is GRANTED,
and the Motion for Summary Judgment (ECF No. 70) is DENIED without prejud@iioeclaims
against Defadants Mumpoweand Neverare DISMISSEDwith leave to amend the official
capacity claims against Neventhin fourteen (14) daysThe State ofNevada andhe Nevada

Department of Corrections are DISMISSED without prejudice under Rule 4(m).

£

¥ ROBERT ¢.JJONES
United States|0)istrict Judge

IT IS SOORDERED.

Dated this 26th day of April, 2017.




