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nig, LLC v. Silverstein et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

ALESSI & KOENIG, LLC,

Plaintiff,
aint 3:15¢v-00520RCIWGC

VS.

ORDER
RICHARD SILVERSTEINet al,

Defendans.

N N N N e e e e e e e

This interpleader action arises out of a homeowner association’s foredatire
Pending before the Court are a motion to certify a question of law to the Nevada Supteing
and a motion for partial summary judgment.

I FACTS AND PROCEDURAL HISTORY

In 2005, Defendants Richard and Sandra Silverstein purchased real property in Re
Nevada (“the Property’3ubject tahe Covenants, Conditions, and Restricti¢fGC&R”) of
Double Diamond Ranch Master Associat{tthe HOA”). (Compl. 11 2, 3, 12-15, ECF No. 1-
1). When tle Silversteindailed to pay regular assessmemtsler the CC&RPlaintiff Alessi &

Koenig, LLC (“Alessi”) foreclosedon behalf of the HOAn accordance with Nevada Revised

Statutessection (“NRS”) 116.3116t seq. (Id. 1 16-20). The sale price was $15,000; $5,400|

was due to the HOA to satisfy its lien, and $2,500 was daéessifor fees and costéeaving

an excess of $7099.32 (“the Fundsryl. §11 20-23).

lof4

Doc. 67

68

Docket

5.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2015cv00520/110663/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2015cv00520/110663/67/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Alessifiled the present interpleadaction in state court, namimqmptential rival claimants
the SilversteinsCountrywide Home Loans, In€'‘Countrywide”), Waste Management of
Nevada, Inc(“Waste Management;the City of Rend“the City”), and the IRS as Defendants
Bank of AmericaN.A., successor by merger to Countryw{tBOA”) , filed counterclaims for
quiet title declaratory relief, wrongful foreclosungnjust enrichment, tortious interference witl
contractual relationgndbreach of the duty of good faiths well as crossclaims” (which are in
substancéhird-party claims)against SFR Investments PoolLLC (“SFR”) (the buyer at the
HOA sale)for quiet title, declaratory reliegnd unjust enrichmentSFRthenfiled counterclaims|
againstBOA for quiet title, injunctive relief, and slander of titl&he United States removeahd
claimed the entire amount tife Funds. BOA amended its pleading, addicigssclaims”
(which are in substance thighrty claims) againghe HOA forunjust enrichment, tortious
interference with contractual relations, breach of the duty of good faith, andfulron
foreclosure. The Court dismisstiee Complaintvithout prejudice as against the City and Wa
Management for failure to timely s&rthose partiesThe HOA filed“counterclaimé(which

are in substandeurth-party claims)gainst Alessior declaratory relief, indemnity, and

contribution. Alessiasked the Court to declare its nonmonetary status under NRS 107.029.

BOA objected and the Court sustained the objection. Alessi has now asked the Court to G
a question of law to the Nevada Supreme Court and for partial summary judgment.
. DISCUSSION

A. Certification

Alessiasks the Court to certify the following question to the Nevada Supreme Cour
“Does NRS 116.31168(1)’s incorporation of NRS 107.090 require homeovasssiations to
provide notices o$aleto banks even when a bank does not request notice?” The Court wil

certify the question. As the Court has ruled in a previous case after cagdysisnof the

20f4

s5te

ertify

not




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

language of the statute, the statute’s legigdhistory, and the Nevada Supreme Court’s own
language interpreting the statute’s operation, the answer isSemU.S. Bank, N.A. v. SFRInvs.
Pool 1, LLC, 124 F. Supp. 3d 1063, 1079-@0 Nev. 2015) (citingFR Invs. Pool 1, LLC v.
U.S Bank, N.A., 334 P.3d 408, 411 (Nev. 2014)). The Court of Appeals has since ruled in
accord.See Bourne Valley Court Tr. v. Wells Fargo Bank, NA, 832 F.3d 1154, 1159 (9th Cir.
2016) (reasoning that NRS 116.31168’s incorporation of NRS 107.090(3)—(4) would rendq
116.31163 and 116.311635 superfluous).

B. Summary Judgment

Alessi asks the Court to rule on a pure issue of law, i.e., whether the unconstitution
1993 version o€hapterl16’snotice schemeevered to the 1991 version under the “return
doctrine”—the doctrine that an unconstitutional statute is no law and the previous donstfitu
version of the law is revived when it is struck dosag \We the People ex rel. Anglev. Miller,
192 P.3d 1166, 1176 (Nev. 2008)+kenthe Bourne Valley courtruled that the 1993 version of
the notice scheme in effect at the time of the HOA sale was faaratiynstitutional. The Court
cannot issue an advisory opinion, howegee, e.g., Calderon v. Ashmus, 523 U.S. 740, 745-46
(1998), and that would be theuz of such a ruling. As to future foreclosures, the Court will
rule whether a hypothetical future foreclosarest comply withsomepre-Bourne Valley version
of Chapter 116 versus the current version (which has been amended since the &aente in
Valley occurred) As to the previousreclosure in this cassuch a ruling would also be an
advisory opinionbecausé\lessi does not psentanyactual controversy, e.g., wheththe
foreclosurewvas valid under thallegedlyfacially valid1993 version of Chapter 11@liich
requiredreasonabl@otice) due togasonhle notice having &en given in this casélessi
makes no offer of proof as tea®nable notice having beajiven Absentsame contrary offer

of proof,in this case am other similar casethe only notice giveto thefirst deed of trust
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holderwaspresumablyy publication which the Court has already noted is not contstinially
reasonable
CONCLUSION
IT IS HEREBY ORDEREDhatthe Motionto Certify (ECF No. 62 andthe Motion for
Partial Summary Judgme(ECF No. 6% areDENIED.
IT IS SO ORDERED.

DatedJanuary 4, 2017.

" ROBERTV (. JONES
United Statggf District Judge
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