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V. Figueroa et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

WENDY J. DESPEIGNES %
Plaintiff, g
Vs. g 3:15¢v-00596RCJIVPC
) ORDER
FIGUEROAZkt al,, g
Defendars. g
)

The remaining claim in this excessive fooasearisesout ofan incident at the Washo
County Detention Facility where two guards allegadigd excessive force to put Plaintiff's g
back through the food slot of his cell, pulling and twisting his arm and causing his headhé
door. Pending before the Coistthe Magistrate Judge’s Report & Recommendation (“R&H
on Defendantsiotionfor summary judgmentThe Magistrate Judge recommends denying
motion The Courtrespectfully disagreesn the issue of qualified immunignd will grant the
motion

The Magistrate Judge reasons in plaat the time stamp on the videbthe incident
indicates that the events depicted therein occuretaeen 5:36 and 6:00 a.m., but Deputy
Salcedamattess thatthe complainedef use of forcedid not occur until sontene afterhe arrived
at the cell to aid Deputy Figtoa at6:05 a.m, $alcelo Decl. | 6—-13kothere therefore

remains a genuine issue of material fact as to whetimaeexcessive force occurred after the

that Deputies Figueroa asalcedaoscuffled with Paintiff between 5:36 and 6:00 a.m. as

depicted in the video and then returned to scuffle with him agane harshly after the video

1

events depicted in the vide®ut a reasonablgiry could not accept that version of events—i.
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ended—basel on the record as a wholgee Scott v. Harris, 550 U.S. 372, 380 (2007). Deput|
Salcedatteststhat he did not arrive until 6:05 a.m., but the video shows two ga#tetapting
to push Plaintiff's arm back into the food slot for approximately a minute beginnihg 4t05
mark on the vido (approximatel$:40 to 5:41 a.m.), anddntiff has notprovided evidencéhat
Deputies Figueroa and Salcedeestled with himmore than once. Additionally, Deputy
Salcedo hasubmitted aseconddeclaationin response to the R&R{tastingthat hedid not
reviewthe video leforehis firstdeclarationand that either his original recollection of the tin
he arrived at Plaintifs cell a the time stamp on the video must be incorrect, because the
depicts thencident at issue See Salcedo Decl. 11-3, ECF No. 2@®). Also, althougtthe
Magistrate Judge refers Riaintiff's “exhibit of an affidavit testimonyand*affidavit of
testimony as“evidencé and “sworn declarations,hey areneitherswornnor signed under
penaltyof perjury. They aretherefore neitheaffidavits nordeclaratios, and hey arenot
admissibleas evidenceln any case, Plaintiff does not therein claim more than one incider
involving force by Deputies Figueroa aBdlcedo The Complaint itself igvidence because i
verified (although it is notabeledas sich), but the Complaint does not indicdtat more than
one incident involving force bReputies Figaroa andalcedooccurred, eitherThere is
therefore no issue of material fact that the only incident at isshe one depicted in the vide
and the only evidence adduced by Plaingfjardingthe extent of force use is:

[Deputy Figueroa] hit me with the foatbt by closing my arm into it. lien he put

more excessive force towards MVhen he could not s[ageed], he call[ed]Dpt.

Salc[e]do. Both deputies were pulling my arm towards out [sic] the fodd slot

twisting my arm and pulling me out towardmh, and my heafijvas hittingthe
metaldoor.
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(Compl. 3, ECF No. 5)He alleges bruises anddislocated. . . shoulder,”geeid. 3—-4),
although there is no evidenckamyinjury to his shouldeor that herequired medicatreatment
for any of hisinjuries, (see Mueller Decl., ECF No. 13-3).

Thequestion remains whether a reasonable jury could find the incident to have
constituted excessive forbased on the video, the Complaint, and Defenddetdarationsor,
if the Court chooses to examine qualified immunity first, whether it would haarediear to a
reasonable officer iDefendants’ position that the foraeed was excessiveee Pearson v.
Callahan, 555 U.S. 223, 236 (200%aucier v. Katz, 533 U.S. 194, 201 (2001Rualified
immunity protects “all but the plainly incompetent or those who knowingly violateatheé |
Malley v. Briggs, 475 U.S. 335, 341 (1986Pfficers can have a reasonable, but mistaken,
about the facts or about what the law requires in a certain situation and stiitleel ¢o
qualified immunity.Saucier, 533 U.Sat 205. Liability does notréquire a case directly on
point, but existing precedent must have placed the statutory or constitutionargbegbnd
debate. Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011). The Supreme Cloast

repeatedly told courtsandthe Ninth Circuit in particularnot to define clearly

establishedaw at a high level of generalityThe general proposition, for example,

that an unreasonable search or seizure violates the Fourth Amendment is of littl
help in determining whether the violative nature of particular conduct is clearly

established.

Id. at 742. The Couthereforecannot, even assumindgihtiff’s verified allegations are true,

adopt the Magistrate Judge’s recommendatoteny qualified immunity simpligecause “[t]he

general law concerning excessive forees clearly established at the time of the alleged ev
(R&R 8:22-23, ECF No. 1@&mphasis addeq)
The generalestfor excessive forces, as the Magistrate Judge notashéther force wa

applied in a goodaith effort to maintain or restore discipline, or maliciously and sadisticall

nelief

14

ents.”
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cause harni Hudson v. McMillan, 503 U.S. 1, 6. Buadenial ofqualified mmunityrequires
mardatory authorityexisting at the time of the alleged violatiorade it undebatabl¢hat the
generalkonstitutional standard was violatedthat particular caselhe question of qualified
immunity is“whether it was clearly established that [i@enstitution]prohibited the offices
conductin the situation . . . confronted.” Mullenix v. Luna, 136 S.Ct. 305, 3092015)(internal
guotation marks omitte@mphasis added “Such specificity is especially important in the
Fourth Amendment context, where the Court has recognizefijthstsometimes difficult for gn

officer to determine how the relevant legal doctrimere excessive force, will apply to the

factual situation the officer confrontdd. at 308(alteration in original; internal quotation marks

and citation omitted).In other words, the test under qualified immuimstypotwhether a
reasonable jury could find the officer violated a constitutional standard based ondlispute
evidenceg(a mixed question of law and fact) but whetheeasonable jury coufihd pure facts
thatif accepted by the couas true ex ante would makeclear that thefficer violated the

constitutional standard based thienrexisting mandatory authoritynvolving similar

circumstancesQualified immunity means that some defendants may be shielded from liapility

despite having used constitutionally excessive force. In the contdy pfeasensummary
judgmentmotion, it means thddefendants may be shielded from liabilyen if thereis a
genuine issue of material fadi@ut whether thgusedconstitutionallyexcessivdorce

Although it may be argued that the force usethis casavas more than what was

minimally necessary to put Plaintiff's artrack into his cell and close the food slot, doing sg
order to maintain discipline was a legitimgenologicalgoal. The question is whether it is
beyond @batethatpulling and twisting Plaintiffsarminto some sort of arm barausing

Plaintiff to strike his head against the doard@rding to Plaintifs verified allegations) imn

n
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attempt toshovehis armback into the celwhen he refused to do so on his omas excessive
Plaintiff admits in the Complairthat herefused to pull his arack in becausehe notes that
Deputy Figuero@alledDeputySalceddor assistancéecause he “could not succeea’putting
Plaintiff’'s armback into his cell. Andhie video is clear thati&ntiff refused to puhis armback
into his cell forabout 3 minutes before Deputies Figuesiod Salcedo attempted to foliteack
in, and then fordeastl9 moreminutesthereafter

The Court needn’t addssthe Magistrate Judge’s opinion that the quesbioexcessive
force is unclear It is enough that the Court has been unable to find any Supreme Court o
Circuit cases concerning the constitutiohaitations on forceéhat may baised to obtain
compliancean asituationwhereaprisoner refuses to remove his arm from his food slot or
similar or analogousituation Especially in light othelongstandingule that‘[p]rison
administrators . . should be accorded wide-ranging deference in the adoption and execulf
policies and practices that in their judgment are needed to preserve internahordescipline
and tomaintain institutional smurity,” Bell v. Wolfish, 441 U.S. 520, 547 (1973he Court
cannot ay that it wasbeyond debatethat pulling and twisting Plaintif§ armand causing his
head to strike the door in order to force Plairgiirmback through the food slot when he
refused to do so himselfag constitutionally excessive.

Qualified immunityis a form of‘double deferenceih the excessive force context.
Weinmann v. McClone, 787 F.3d 444, 450 (7th Cir. 2015) (Wood, C.J.) (notingttieat
underlyingreasonablenestandard excuses reasonable mistakes qgfdadtthe qualified
immunity standard excuses reasonable mistakes ¢f lewlight of Bell, qualified immunityin
the prison context rght therefore be said to be a form tfifle deferencg at least in excessiy

force cases Althoughthe deferences of coursenot unlimited,courts defer to prison officials
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when they take action tmaintain discipline This affectsthe question of the reasonableness
force used in the conterf an excessive force claim. When assessing qualified immartiys
context a court asks whether light of that defeence it was beyond debate basedham
existingmandatory authoritthat prison officials exceeded that deference. TowtCannad so
rule in this case.
CONCLUSION

IT ISHEREBY ORDEREDthatthe Report and Recommendation (ECF N®) is
REJECTED and the Motion for Summary Judgment (ECF NQ.i4&RANTED.

IT IS FURTHER ORDERED that the Clerk shall enter judgment and clesease.

IT IS SO ORDERED.

Dated this1st day of May, 2017.

“ ROBERT
United States

of



