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M

. Bennington et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

ADAM HAWTHORNE,

Plaintiff,
3:16cv-00235RCJVPC

VS.

MACKENZIE BENNINGTON et al, ORDER

Defendans.

N N N N e e e e e e e

This is a prisoner civil rights complaint pursuant to 42 U.S.C. § 1988 Court now
screens th€omplaint,as amendedynder 28 U.S.C. § 1915A.
. FACTS AND PROCEDURAL HISTORY

Plaintiff Adam Hawthornas a prisoner in the custody of tNevada Department of
Corrections Heallegal constitutional violations againgarious Defendants arising out of
events aiNorthern Nevada Correctional Center. The Court dismissed due process and Fir
Amendment retaliation claims, without leave to amend, and dismissed an Eighth Amendm
deliberate indifference claim, with leave to ameifithe Court ruled that the Eighth Amendme
claim was essentially a medical malpractice claim. Plaintiff had concluded, botausdno
factual allegation, that NurddacKenzieBennington subjectively believed he was not

malingering yet chose not to trdatm when he complained of back pain on January 2, 2016.
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Plaintiff filed the Second Amended ComplaftfAC”), noting agairthat Nurse
Bennington responded to his medical emergency on January 2, 2016 and asked him what
problem was. Bennington refused to examine his back, refused to call for additipnad hel
medical advice, noted she was the only meditaf on duty, andaidthatthere was nothing shg
could do for him. She noted that she did not have the authority to prescribe pain medicati
She did not examine him but stated there was nothing wrong with him and left. She gawe
pain pills or referral for a doctoOnly after six dayg did a doctor examine him and provide a
wheelchair cane and pain pills. (The Court has not repeated allegations relevant ahyns
that have been dismissed without leave to amevid )the SAC Plaintiff added Warden Isidro
Baca and Medical Director John Keast as Defendants based on their alleged faihser¢o
adeqate staffing of medical personnel, which resulted in Benninggorgthe only medical
professional on staff during Plaintiffamergency.

Plaintiff hasalso asked for leave file a Third Amended Complaint (“TAGQ.” The TAC
names Benington Baca,Nurse Candice Brockaway, Senior Correctiontic®r Stanley
Shinault, and Director of Nursing John PesisyDefendants but omits Kea3the allegations
concernthe January 2, 1016 incident with Benningtorithdugh Plaintiff has used multiple
copies ofthe same pages of the form complaint, such that it appearsriagreemultiple
counts, he Court perceivessangle count.

. LEGAL STANDARDS

Federal courts must screen any case in which a prisoner seeks redress from a
governmental entity or its officers or employees. 28 U.S.C. § 1915A(a). The courtenisyi
cognizable claims and dismiss claims that are frivolous, malicious, fail taastiten, or seek
monetary relief from an immune defenda&®e28 U.S.C. 8 1915A(b). This includes claims

based on fantastic or delusional scenahtstzke v. Williams490 U.S. 319, 327-28 (1989).
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Also, when a prisoner seeks to proceed without prepayment of fees, a court mustitfigmiss
allegation of poverty is untrue.” 28 U.S.C1815(e)(2)(A).

When screening claims for failure to state a claim, a court uses the same standards
under Rule 12(b)(6)Wilhelm v. Rotmgr680 F.3d 1113, 1121 (9th Cir. 2012). Federal Rule
Civil Procedure 8(a)(2) requires “a short and plain statement of the claim shbwairge
pleader is entitled to relief” in order to “give the defendant fair notice et #te . . . claim is
and the grounds upon which ists.” Conley v. Gibson355 U.S. 41, 47 (1957). A motion to
dismiss under Rule 12(b)(6) tests the complaint’s sufficieses,N. Star Int’l v. Ariz. Corp.
Comm’n 720 F.2d 578, 581 (9th Cir. 1983), and dismissal is appropriate only when the
complaint does not give the defendant fair notice of a legally cognizable araiithe grounds
on which it restsSee BelAtl. Corp. v. Twombly550 U.S. 544, 555 (2007).

A court treats factual allegations as true and construes them in the light moablavor
theplaintiff, NL Indus., Inc. v. Kaplan792 F.2d 896, 898 (9th Cir. 1986), but does not accep
true “legal conclusions . . . cast in the form of factual allegatidteilsen v. CNF In¢c559 F.3d
1061, 1071 (9th Cir. 2009). A plaintiff must plead facts pertaining to his case making a vid
“plausible,” not just “possible.Ashcroft v. Igbal556 U.S. 662, 677—79 (2009) (citiigrombly
550 U.S. at 556) (“A claim has facial plausibility when the plaintiff pleadsi&content that
allows the courto draw the reasonable inference that the defendant is liable for the miscor]
alleged.”). That is, a plaintiff must not only specify or imply a cognizalgjal dneory Conley
review), he must also allege the facts of his case so that the court can determiee végheHs
any basis for relief under the legal theory he has specified or implied, agsinaifacts are as
he allegesTwombly-Igbakeview).

“Generally, a district court may not consider any material beyond theipésan ruling

on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
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complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Also, under Federal Rule

of Evidence 201, a court may take judicial notice of “matters of public recondt ifsubject to
reasonable disputeUnited States v. Corinthian Col]$655 F.3d 984, 999 (9th Cir. 2011).
Otherwise, if the district court considers materials outside of the pleathiegsotion to dismisg
is converted into a motion for summary judgméde Arpin v. Santa Clara Valley Transp.
Agency 261 F.3d 912, 925 (9th Cir. 2001).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege (1) violation of a rig
secured by the Constitution or laws of the United States (2) by a person actingalodef
state lawSee West v. Atkind87 U.S. 42, 48 (1988).

[11.  ANALYSIS

The Court grants leave to amend to file the TAC in part, i.e., as tde¢bateonsrelevant
to the deliberate indifference clainThe Court does not give leave to amend aksimissed
claims where leave to amend has alreadnlaenied.

The Courtfirst dismisse®Baca, Perryand Shinaulas Defendants. Plaintiff alleges Bag
and Perrynstituted a policy that inmates filing emergency medical grievances should be
disciplined with false chargdsr lying to staffandbr malingering and that Shinault carried out
the policyas the hearing officefinding Plaintiffguilty. But Plaintiffagain appears to adntitat
a result of the charges was eitltez loss ofyood time crediter simply the inability to earn

discretionary worlcredits As noted in the previous screening ordehe former, the clainis
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not cognizable unless and urtik discipline is vacated, and if the éaitthe claim does not
implicate due processAnd as to the claim that tlalegedlyfalse charges were in retaliation fg
him threatening a grievance against Benningtamyrisoner cannot maintain a retaliation clain
when he is convicted of the actual behavioral violation underlying the alieg@itory false
disciplinary report and there is evidence to sustain the convict@Bryant v. Finch 637 F.3d
1207, 1215 (11th Cir. 2011) (citirgartsfield v. Nichols511 F.3d 826, 829 (8th Cir. 2008)).
Anyway, Plaintiff hadho leave to amend these dismissed claims.

Next, & to Bennington, the Court previoushiformed Plaintiff thaimedical negligence,
no matter how allegedly gross, wasufficient to state a claim for deliberatelifference to
serious medical neegand that Plaintiff must allege facts sufficient to show deliberate
indifference. Because Plaintiff had not alleged factual allegations that would show that
Bennington believed that Plaintiff was not malingering and sought to punish him, the Coun
dismissedhe claim with leave to amend. Plaintiff has not added any additional factual
allegations that would show deliberate indifference. The Court therefore dismwitise
prejudice the Eighth Amendment clafor deliberate indifference to serious medical needs.

Finally, the Court notes there are no substargilegationsagainstBrockaway. She is
simply listed as a Defendant. The Cdhereforedismissess against her, as well.
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CONCLUSION

IT IS HEREBY ORDERED that thépplicationfor Leaveto Proceed in Forma Pauper
(ECF No. 1) and the Motion for Clarification (ECF No. 9) BEENIED as moot.

IT IS FURTHER ORDERED that the Motidor Leaveto File Third Amended
Complaint(ECF No. 10) is GRANTEDN PART and DENIED IN PARTandthe Clerk shall
file the Third Amended Complaint (ECF No. 1D-

IT IS FURTHER ORDERED that the Third Amended Complaint is DISMIS&&D

failure to state a claijrandthe Clerk shall enter judgment and close the case.

"

/™= ROBER 4. JONES
United Stafeg District Judge

IT IS SO ORDERED.

Dated thi:16th dayof April, 2018.

6 of 6




