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estern Range Association et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

ABEL CANTARO CASTILLO et al,

Plaintiffs,
3:16cv-00237RCJVPC

VS.

WESTERN RANGE ASSOCIATIONt al, ORDER

Defendans.

Thisis a putative employmeutass actioralleging breach of contract and waaedhour
violations.Now pending before the Court are four MotidnsDismiss (ECF Nos. 117, 118, 121
124), and a Motioffor Leave to FileExcess Page$ECF No. 128

I. FACTSAND PROCEDURAL BACKGROUND

Plaintiffs Abel Cantaro Castillo, Alcides Inga Ramos, and Rafael De La Cruz are
Peruvian citizens lawfully admitted to the United States under the Departmeaatiarfs
(“DOL") H -2A guestworker visa program, pursuant to 8 U.S.C. 88 1101(a)(15)(H)(ii)(a),
1188(a)(1), and 20 C.F.R. Part 655, Subpa&htaro alleges he was empldyes a shepherd
by Defendants Western Range Association (“WRA”), El Tejon Sheep Comguashylelchor
Gragirena from October 2007 to June 2014. (Second Am. Compl. § 13, ECF Ndnga1l.)

alleges he was employed a shepherd by Defendants Mountain Plamscéltural Services
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(“MPAS”) and Estill Ranches from April 2012 to February 20481. at { 15.) And De La Cruz
alleges he was employed a shepherd by MPAS from March 2009 to “late 2G1dd” at | 14.)
Plairtiffs filed this actionon May 3, 2016, claiming breach of contract and violations of stats
labor laws, based primarily dheir respective employérilure to pay minimum wages under
Article 15, Section 16 of the Nevada Constitution.

On April 13, 2017, the Court dismissed the First Amended Contd“FAC”) with
leave to amend for lack of subject matter jurisdicti@eeQrder, ECF No. 107.) The Court
found that thicase although related to federal statutes and regulations, consists solelyg-of g
law causes of actioand does not raise a substantial question of federal law. The Court alsq
found thatPlaintiffs had failed to allege thtdte case meets the requirements of diversity
jurisdiction under the Class Action Fairness Act (“CAFASeg idat 12-17.)

On May 15, 207, Plaintiffs filed their Second Amended Complaint (“SAC”), which
includes additional and more detailed allegations regarding the amecoriroversy
requirement under CAFA. (ECF No. 111.) The SAC also adds a new PlaiRaflaelDe La
Cruz.

De La Cruzhas previously been a plaintiff multiple other cases involving Defendantg
WRA and MPAS. The first was filed on August 8, 2015, in the U.S. District Court for the
District of ColoradoSee Hispanic Affairs Project et al. v. Perez etidb. 1:15ev-1785RM-
MJW (D. Colo.) (filed Aug. 8, 2015 he case was primarily brought against Thomas E. Per

former U.S. Secretary of Labor; the U.S. Department of LaborPanth Wu, former Assistant

1 In the First Amended Complaint, Inga also alleged that John Estill, owner aadenaf
Estill Ranches, was jointly liable for the claims asserted in this lawsuit. HowdkedEstill is no
longer named as a defendant in the Second Amended Complaint.

2 The Second Amended Complaint also alleges that De La Cruz was employegl tlueitime
period relevant to this action, by the Double-U-Livestock ranch. However, Doubieelstock
is not named as a defendant.
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Secretary of Labor for the Employment and Trainingniastration, as an action uadthe

Administrative Procedure Act (“APA”) challenging the implementatiorhef@OL’s 2011 and

2015 Special Procedures for H-2A Shephertiss case will be referred to as “the APA Action.

The second prior case was filed 8eptember 1, 2014lsoin the District of Colorado.
See Llacua et al. v. Western Range Association,étl@l.1:15ev-1889REB-CBS (D. Colo.)
(filed Sept. 1, 2015)In LIacua De La Cruzdbrought class claimagainstjnter alia, WRA and
MPAS. (Defendant Estill Ranches was also nameddefendant irLlacua, but was voluntarily
dismissed from the action on March 31, 2016.) In their second amended compldilactize

plaintiffs asserted the following claims against WRA and MPAS: (1) restrairadein

violation of 15 U.S.C. 88 &t seq(the Sherman Antitrust Act); (2) violations of the Racketeer

Influenced and Corrupt Organizations (RICO) Act; (3) failure to pay Nevadiann wages
(against MPAS only); and (4) breach of contract or quastract. This case will be referred to

as “the Antitrust Action.”

On September 22, 2015, as the result of a joint mblyaadl parties, the APA Action was

transferred to the U.S. District Court for the District of Columiblee complaint was
subsequently amended twice, joinsgyeral defendanend addinglass claims in quasi
contract(i.e., unjust enrichment and quantum meruit) against WRA and MPAS to recover |
wages Thereafter, on September 9, 2016, the D.C. court ordered that the claims icomhasit
be severed and transferred back to the District of Colorado wWieeeetion wasriginally filed.
The court noted that the Antitrust Action was already pending in Colorado, havimjdoeeght
by some of the same plaintiffs here, and litigated by the séim@eys, against the same
defendants . . . Hispanic Affairs Project v. Pere206 F. Supp. 3d 348, 377 (D.D.G
reconsideration in part319 F.R.D. 3 (D.D.C. 2016). The court then stated:

Thereforegven though the back pay claims at issue here are different in nature
and involve different questions of law, they would come to the samausior—
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whether, and how much, tipdaintiffs are entitled to damages to compensate for

lost wages due to allegedly unlawful actuiin the part of the Association

Defendants or invalid administrative rules issued by DOdnsequently, the

administration of justice is best served by transferring these back pay claims

against the Association Defendants to the District of Colorado so that theyemay b

adjudicated athe same time as the plaintiffs’ pending antitrust claims
Id. at 377—78.The quasieontractclaims asserted in the APA Actioverethustransferred to the
District of Colorado on March 22, 2017.

Meanwhile on March 7, 2017he Colorado courgranted a ration to dismiss the
Antitrust Action. The courtlismissed the plaintiffs’ federéw claims, arising under the
Sherman Act and RICO Act, and theéeclined to exercise supplemental jurisdiction dlier
remaining statéaw claims. Plaintiffs appealed tliéssmissal of the Antitrust Action to the Tent
Circuit, and that appeal is now pendifge Llacua et al. v. Western Range Association,et al
No. 17-1113 (10th Cir. 2017) (filed March 29, 2017).

On June 27, 2017, the portion of the APA Action that trassferred back to the Distric
of Colorado was administratively closed subject to reopening for good cause nptwdDestrict
of Colorado Local Civil Rule 41.2. The parties had jointly moved for administrative elosur
based on the APA claims pendimgthe District of Columbia and the appeal of the Antitrust
Action pending in the Tenth Circuit. The parties statd@tie’ Parties disagree about precisely
how either the Tenth Circuit appeal or the D.C. action will affect the pendingsdhitrare in
agreenent that it makes sense to litigate those issues after a decision from one ofiteese
courts,which the Parties expect within a yéqiSee PerezNo. 1:15ev-1785 (D. Colo.), ECF
No. 37 at 2.) Following the administrative closure, De La Cruz volinmtiismissed his claims
without prejudice. $ee PerezNo. 1:15ev-1785 (D. Colo.), ECF No. 44.)

Finally, on July 7, 2017, summary judgment was granted in favor of the governmen

agency defendants in that portion of the APA Action still pending in thei@isf Columbia.
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SeeHispanic Affairs Project. Acosta263 F. Supp. 3d 160 (D.D.C. 201That decisions
currently on appeal at the D.C. Circi8ee Hispanic Affairs Project et al. v. Acosta gtMdb.
17-5202 (D.C. Cir.) (filed Sept. 11, 2017).

De La Cruz joined the instant action on May 15, 2017, by way of the SA€eé¢ks to
represent classes of current and forme&tAdprogram employees of MPAS. The claims allege
by De La Cruz include (1) failure to pay Nevada minimum wages, (2) psorgisstoppel, (3)
unjust enrichment and quantum meruit, (4) breach of contract or quasi-contract, andré)dg
pay separated employees wages when due. (Second Am. Compl. 41-45, ECF No. 111.)

Defendants now move again to dismiss the SAC under Federal Rules of Civil Proc
12(b)(1) and 12 (b)(6).

[I. MOTIONSTO DISMISS
a. Diversity Jurisdiction Under CAFA

Following Plaintiffs’ amendment of their pleadingetCourtremains unsatisfiethatthe
requirements of diversity jurisdictiamder 28 U.S.C. § 13&d) (CAFA) are met

CAFA provides federal jurisdiction over class actions thaget the following criteria: (1
the clas has more than 100 memberg;t{#e partiesare minimally diverse; and (3) thenaunt
in controversy exceeds $5lhon. “As the proponenof federal court jurisdiction, it is well
established that the plaintiff bears the burden of showing that there is no kkgiakgéhat he or
she cannot recover the applicable jurisdictional amount.” 14AA Charles Alan Wrighth&r
R. Miller, FederaPractice & Procedure § 3702 (4th ed. 2015). “It is plaintiff's burden both t
allege with sufficient particularity the facts creating jurisdiction, in view ohtltere of the right
asserted, andf, appropriately challenged . to support the allegationSt. Paul Mercury Indem.
Co. v. Red Cab Cp303 U.S. 283, 287 n.10 (1938). Where allegations regarding the amour

controversy are contested by an opposing party, “both sides submit proof and the cdest dg
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by a preponderance of the evidensbgether the amounib-controversy requirement has been
satisfied” Dart Cherokee Basin Operating Co., LLC v. Owel85 S. Ct. 547, 554 (2014). A
party asserting jurisdiction under CAFA cannot establish jurisdictiomiese speculation and
conjecture, wih unreasonable assumptiondarra v. Manheim Investments, In€75 F.3d
1193, 1197 (9th Cir. 2015). However, CAFA’s amoimtontroversy requirement may be
satisfied by “evidence combined with reasonable deductions, reasonabledcede@mother
rea®nable extrapolationsPretka v. Kolter City Plaza Il, Inc608 F.3d 744, 754 (11th Cir.
2010).

In its prior order dismissing this caske Courtconcludedhat it isPlaintiffs’ burden to

establishthelegal possibilitythat they and their proposed classes might recover more than §

million. (Order 13-14, ECF No. 107.) The Court also noted that Plaintiffs may not aggregate the

value of their claims against WRA, El Tejon, and Gragirena, with the valireiofclaims
aganst MPAS and Estill Ranchesd(at 14-15) Now, the SACaccounts for thanalysis in the
Court’s dismissabrder by incluthg moredetailedallegations concernintipe possibledamages
thatputative class members stand to recovénénform ofback wagesFor the class of workers
allegedly employed by WRA, Plaintiffs alle@n amount in controversy of $25,990,220.21.
(Second Am. Compl. T 8.) For the class of workers allegedly employed by MPASiIfigla

allege an amournh controversy of $7,319,415.10d(at 1 9—11) These estimates are based

the number of workers employed by WRA and MPAS, respectively, in Nevada duringé¢he |

period relevant to this action, according to disclosure data made availabilmntimeDOL.
(See idat 4-6.) For example, from that data Plaintiffs were able to determin&\{Ra certified
173 H2A shegnerds to work for Nevada ranches in 2014.

Out of necessity, Plaintiffs malertainfactual assumptions in order to satisfy the

requirements of CAFA jurisdiction. However, the Court cannot findehesumptions
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reasonableFirst, Plaintiffs assume that every certified workeeathcertificationyear
represents a new and unique class menftmerexample, Plaintiffs allege that MPAS certified
Nevadashepherds in 2014, 33 shepherds in 2015, 32 shepherds in 2016, and 26 shepher
2017. (Second Am. Compl. 6.) On this basis alétaintiffs conclude that the MPAS class is
comprised of over 100 members. But this conclusion ignores the fathe¢h2aOL'’s discloare
data doesot specify whether any certified shepherd is continuing on from a prexeausin
reality, it appears to have been a very common occurrenee2ér shepherds to return work
for the same employén subsequent years. Indeed, such was#se for Cantaro and De La

Cruz, who both worked multiple consecutive years for their respective emplaigrsthe

disclosure datdself does not provide an employee count, but merely the total numbe2Af Ht

certifications. And the Court cannot accept the foregone conclusion thatcevdigation
represents@n actual employee

The inaccuracy of Plaintiffs’ calculations is highlightedifactual challenge raised by
El Tejon and Gragirena. In the SAC, Plaintiffs allege, based od@iedisclosure datahat “El
Tejon and Gragirena employed approximately 48 herders during thgetwstatutoryeriod
for Plaintiffs’ wage claims (Id. atf 140.) However, according to the declaration of Melchor
Gragirena*“[flor the two years preceding the filing of the complaint in this case, 312016,
there are only twelve (12) individuals including Cantaro, wiigioj could be members of a
class action, thavere employed as shepherds for El Tejon.” (Gragirena B)é&;|ECF No. 117-
1 at 28.) In fact, dating back to May 2010, “El Tejon has only employed tvgen{26) different
shepherdsncluding Plaintiff[Cantard.” (1d. at{ 4.)

At the very least, Plaintiffs’ reliance on the disclosure data has led to aogeyestimate
in the size of the El Tejon class. And in the face of El Tejon’s factual challetigedisclosure

data’sreliability—which shows Plaintiffs’ estimate to be roughly two to four times too-high
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is not reasonable to accept Plaintiffs’ conclusory allegation that the MRAS Iths over 100

members. (Second Am. Compl. 1 15Bi¢Wever, according to publicly available data from the

USDOL (namely, the aforementioneDisclosure Datd, Defendant MPAS employed over 100
Nevada shepherds during thtatutory period for Plaintiff De La Cruz’'s wage claithy The
same problem does not arise with the WRA class, because there the disclosutealuletiaess
that over 100 shepherds were consistently certified in Nevada in each individub({lgeat 4-
5.) However, to reach 100 class members in the MPAS class, it is necessittdgether the
disclosure data’s certification figuré®m at least three years. As El Tejon has demonstrated
with competent evidence (i.e., Gragirena’s declarationjianycaseshe same persena single
class memberwas certified and recertified from year to yeRlaintiffs have adduced no
evidence in responsAs a resultthe Court finds Plaintiffs have not made sufficient allegatiof
to establish that the MPAS classtaver 100 members.

Next, to satisfy the amowm-controversy requirement, Plaintiffs assume that every
certifiedNevada shepherd actually worked every hour of every day of every year duriig w
he or she wasertified. As an initial matter, this runsmtrary to some dPlaintiffs’ own
allegations regarding the hours they worked in Nevedaexample, Plaintiffs allege that
Céntaro worked roughly half of each year in California, but that “[t]his cageconterns the
time Mr. Céntaro, or others similarly situatehrked inNevada’ (Second Am. CompHN 47—
48.) Furthermore, Gragirena has submitted a declaration stating that all gbiEt Bhepherds

spend half of every year in California, like Cantaro. (Gragirena Dé&c).Therefore, the

3 Of course, even the WRA class size estimatpiestionablgbecause it assumes that every
labor certification WRA obtained was actually used, which is not necessardgsbe
Ultimately, the DOL’s labor statistics are merely statistics, and are emongubstitute for facts
founded upomealevidence.
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assumption that all class members worked 365 days per year in Nevada is prolelngat of
the fact that this clearly was not the case for one of the three named plaintiffs.

Moreover, the assumption that all class members are entitled to hourly cotigpefmsa
twenty-four hours a day, seven days a week, and fifty\weeksa year stands in sharp contrag
to signeddeclarations provided by H-2A shepherds currently employed by El Tejon. Of coy
as individuals, Plaintiffs allege they are entitledvtenty-four hours’ worth of compensation fo
every day of workMoreover, Plaintiffs allege knowledge that “all or almost all of the other
shepherds” they worked with were subject to the same schedule and working condgooad
Am. Compl. §1 51-53, 73—7%antaro and De La Cruz also allege, generally, that during e
week of their employment, they worked “well over 40 hours per week, and [were] on duty
[their] workplace 24 hours per day, seven days per week pursuant to the terms of the job
and Defendants’ requirement that [they] remain near the flock and guard theipré&aators.”
(Id. at 1952, 74.) In contrast, howevét| Tejonhas submitted declarations from six current H
2A shepherds, who all provide detailed daily work schedules, and all attest that,timey
regularlyperform work for an average of about eight hours per &eeYauri Garcia Decl. |
18-22, ECF No. 117-1 at 336; Ascanoa Alania Decl. 11420, ECF No. 117-1 at 41-42;
Cantaro Otea Decl. 11481, ECF No. 112-at 17+48; Lapa Pomahuali Decl. {1 17-20, ECF
No. 117-1 at 54-55; Melo Castillo Decl. 1 11-14, ECF No. 117-1 at 60-61; Archi Lozano
11 13-16, ECF No. 117-1 at 66-67.)

The D.C. court’s summary judgment in the APA Action also tends to undermine
Plaintiffs’ assertion that the putative class members must be paid forrexergf every day
simply because they weexpected to be “on callSee Hspanic Affairs Project v. Acost263
F. Supp. 3d 160, 192-95 (D.D.C. 201e courtdismissedhe plaintiffs’ challenge to the

DOL’s 2015 Rule regarding H-2A Shepherds, and thus upheld the methodology by which
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DOL had calculated the national AEWRder the Rule. The DOL hdésed its calculations on
an estimated 48our workweek. Therefore, by crediting the DOL'’s estimate of 48 hours of
compensable time per weekhile recognizing that the workers are expected to be on consti
call, the D.C. courclearly rejected the notion that-call hours are equivalent to working hour
in the H-2A shepherd context.

Of course, the question of the actual number of hours worked by the Plaintiffs and
membersn this cases a factual one, not welinsweredt the pleadings stage. However, whe
party’s assertion of the amount in controversy is challenged by competent evidence,

the Supreme Court has said that both sides submit proof and the court then

decides were the preponderance lies. Under this syst@hi-A’s requirements

are to be tested by consideration of real evidence and the reality of what is at stakg

in the litigation, using reasonable assumptions underlying the [asserted]dheory

damages exposure.
Ibarra, 775 F.3cat 1198 ¢itations omittedl citing Dart, 135 S. Ctat554. “The parties may
submit evidence outside the complaint, including affidavits or declarations, osatherary
judgment-type evidence relevant to the amount in controversy ld..af' 1197 (citations
omitted). Here, El Tejon has challenged Plaintiffs’ allegations of hours workleanwuitiple
declarations providing specific details regarding job duties and work schebiutesponse,
Plaintiffs have submitted no evidence, but hanerely relied on thensworn and comparatively
vagueassertions in the SAC. On the one hand, the Court has declarations signed under p4
perjury, stating when the declarants start and end their day, what they dotkeiringrk
hours, what they do during their downtime, how much sleep thepguéarlyable to getand
when and how often they are able to eat meals, amwibhieg detailsOn the other hand, the Cou
has the unverified SAC, broadlgsertirg that Plaintiffs worked every hour of every day, base

only on the terms of their contradnd the general requirement that they “remain near the

flock.”
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Therefore, bsed on the motions and evidence presented, the Court concludes that
preponderance lies with Defendaritss apparent to th€ourt thatPlaintiffs rely oncertain
unreasonable assumpticarsd inferences allegingthat the requirements of CAFA are
satisfied Moreover, and more significantly, Defendants have presented evidethegform of
signed declarations which demonstridteunreasonableness Plaintiffs’ classwide assumption
that every shepheiid entitled to 24/7 compensation for every dagwdryyear, and Plaintiffs
have proffered no evidence in response. Under Ninth Circuit precedent, CAFA’s megise
should bdested‘by consideration of real evidence and the reality of what is at stake in the
litigation, using reasonable assumptioribdrra, 775 F.3cat 1198. Accordingly, Plaintiffs have
not persuaded the Court that the requirements of CAFA are met hetbisaaction must be
dismissed for lack of subject matter jurisdiction.

b. NolIndividual Liability for Gragirena

The Court also notes that in the SAC, Melchor Gragiremamed as a defendant in his
capacity as the owner and manager of El Tejon. (Second Am. Compl. 1 18, 35, ECF No.
In 2008, however, the Nevada Supreme Court made it clear that “individual corporatenmnar
are not personally liable, as employers, for unpaid wagesither v. Shawli24 Nev. 1164,
1170 (2008)While Plaintiffs attempt talistinguishBoucherby pointing out that it was decided
under NRS Chapter 608, and not thenlthum WageAmendment (“MWA”), their argument is
unpersuasive. The underlying principleBduchets ultimate conclusion is that “[u]nder Nevag
corporate law, individual liability does not extend to officers, directors, or stockhaltia
corporation except as otherwise provided by specific statidte(ihternal quotation marks and
brackets omitted). Like NRS Chapter 608, the MWA does not specifically prargersonal
liability of corporate officers, nor does it indicate an intent to extend sumhtlidor unpaid

wagesto business owners and managers like Gragirena. Therefore, the Court concludes t
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Nevada Supreme Court’s pronouncement that “individual managdevehorporate
employees . . cannot be held liable as employers for the unpages of employees under
Nevadas wage and hour layshas equal force in cases arising under the MWA.

Plaintiffs also argue thahis Court should not folloloucherbecaus¢he Nevada
Supreme Court overturnédin Terry v. Sapphire Gentlemen’s CJuB36 P.3d 951, 953 (Nev.
2014),reh’g deniedJan. 22, 2015But Terry simply did not address the question raised in
Boucher The question iferrywas whéeher a corporate entity’s workers should be classified
employees or independent contractors for purposes of Nevada'sawageur laws. There was
no individual corporatefficer defendant ifferry. In contrast, the central issueBoucherwas
the intgrity of the corporate ve#-an entirely separate question. That the economic realities
should be used to determine whethgrerson or entity is an “employer” under Nevada law hd
little bearing on whether it is appropriate to pierce the corporate veil agndegzérsondlability
to individual managers. Other courts in this District have recognize8dhaheris still
applicable posiTerry, and this Court agreeSee, e.gGuy v. Casal Inst. of Nevada, LL.No.
2:13<¢v-2263, 2015 WL 56048, at *2 (D. Nev. Jan. 5, 2015) (GordonGdeene v. Jacob
Transportation Servs., LLANO. 2:09ev-466, 2017 WL 471565, at *4 (D. Nev. Feb. 3, 2017)
(Navarro, C.J.}.Accordingly, the claims against Gragiresr@ subject to dismissal

c. Improper Claim-Splitting

Lastly, MPAS argues that De La Cruz is engaging in claptitting and his claims in this

caseshould be dismissed. The Court agrees. To determine whether a lawsuit is dugiative

4 Plaintiffs highlightKariuki v. Shac, LLCNo. 2:14ev-1118, 2016 WL 6069927 (D. Nev. Oct.

13, 2016) (Mahan, J.), as an example of one court in this District which, afterTatiryy
declined to grant summary judgment for individual manager defendants in an acdoovierr
minimum wages. However, th&riuki opinion does not discuss nor even menBoncher and
thus lacks persuasive authotitgre
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must be dismissed, courts “examine whether the causes of action and relief sowglitaa the
parties or privies to the action, are the samAedms v. Cal. Dep't of Health Serv487 F.3d
684, 689 (9th Cir. 2007qverruled on other grounds by Taylor v. Sturgg83 U.S. 880, 904
(2008).The most important criterion to consider wghether the two suits arise out of the sam
transactional nucleus of factsd. (quotingCostantini v. Trans World Airline$81 F.2d 1199,
1201-02 (9th Cir. 1982)

It is clear that a motion to dismiss based on improper etpiitting need not—

indeed, often cannotwait until the frst suit reaches final judgment. Thus, in the

claim-splitting context, the appropriate inquiry is whether, assuming that the first

suit were already final, the second suit could be precluded pursuant to claim
preclusion.

Hartsel Springs Ranch of Colorado, Inc. v. Bluegreen C@®6 F.3d 982, 987 n.1 (10th Cir.
2002).

De La Cruz has alleged minimum wage and contract claims against MPAS athigr
actions arising from the same transactional nucleus of facts. In the porti@APA Action
transferred back to the District of Colorado by the D.Qrizdhe case was administratively
closed and De La Cruz voluntarily dismissed his claims. However, in the AntitctishAthe
court dismissed the federaw claims and then declined to exercise supplemental jurisdictig
over the Nevada state minimumgeaclaims. An appeal of that dismissal is now pending at t
Tenth Circuit. De La Cruz has not dismissed his dtateclaims in the Antitrust Action, and a
reversal by the Tenth Circuit would naturally have the effect of reviving not loalgismissed
federatlaw claims, but the entire complairsupplemental stataw claims inclaed.

De La Cruz initially elected to assert his claims for unpaid Nevada minimum wages
the District of Colorado, and that effort has not yet reached its final camtlushis statelaw
claims are resurrected there by a successful appeal, then a subsequetibdigpdisat court on

the merits of his statlaw claims would have a preclusive effecthis case. A plaintiff does not|
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have thaight to maintain two separatet@ans involving the same subject matter at the same
time and against the same defend&#eAdams 487 F.3cat 688.For that reason, De La Cruz’y
claims are subject to dismissal for clagplitting.
1.  MOTION FOR LEAVE TO FILE EXCESS PAGES

Rather than fildour separate responses to Defendafoist motions to dismiss, Plaintiffs
opted to file a single combined response in excess of tipa@dimit imposed by Local Rule 7]
3(b). Under the circumstancegood causexiststo permit Plaintiffs to exceed thgmage limit

CONCLUSION

IT IS HEREBY ORDEREDhatthe Motions toDismiss the Secondmended Complaint
(ECF Nos. 117, 118, 121, 1P4reGRANTED. This action is DISMISSED WITHOUT
PREJUDICE AND WITHOUT LEAVE TO AMEND

IT IS FURTHER ORDERED that thdotion for Leave to File Excess Pagd@&sCF No.
128)is GRANTED.

The Clerk of the Court is hereby instructed to close the case.

IT IS SO ORDERED.

istrict Judge
February 1@, 2018
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