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et al v. MEI-GSR Holdings, LLC et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

EDDY MARTEL et al.,

Plaintiffs,
3:16cv-00440RIJIGWGC

VS. ORDER

MEI-GSR HoldingsLC et al,

Defendans.

This putative class actioarises out of alleged wagandhour violations under NRS
Chapter 608. Now pending before the CouetRiaintiffs’ Motion to RemandECF Na 8.) and
Defendants’ Motion to Dismiss (ECF No. 6). For the reagiren herein, the Court grantse
Motion to Remand and denies the Motion to Dismiss as moot.

.  FACTS AND PROCEDURAL HISTORY

Plaintiffs Eddy Martel, Mary Anne Capilla, Janice Jack¥diliams, and Whitney
Vaughan (collectively “Plaintiffs”) are former neaxempt hourly employees of Defendants H
Staffing, LLC and MEI-GSR Holdings, LLC d/b/a Grand Sierra Resortgctllely
“Defendants” or “GSR”). (Compl. 43, ECF No. 1t.) Martel was a Bowling Center
Attendant from January 2012 through July 2014; Capilla was a Dealer from March 204hth

September 2013; Jackson-Williams was a Room Attendant from April 2014 through Dece

1of13

Doc. 13

rou

mbe

Docket

5.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2016cv00440/116643/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2016cv00440/116643/13/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2015; and Vaughan was a “Dancing Dealedescribed by Plaintiffssa‘part cards dealer, part
go-go dancer—from August 2012 through June 201@l. [ 5-8.)

On June 14, 201@®laintiffsfiled a class action complaint in Nevada’s Second Judicig
District Court, alleging Defendants maintained several policies or practetegsolted in off
the-clock work and the underpaymentovertime:

Off-the Clock Work Due to Time Clock Roundingirst, Plaintiffs allege generally that
GSR'’s policy of rounding time clock punches to the nearest quarter-hour prior tatateul
payroll is unlawful,in that it “favors the employer and deprives the employees of pay for tin
they actually perform work &wities.” (Id. at 1 16.)

Off-the-Clock Work Due to Cash Bank Policyn addition,Martel alleges he was
required to carry a “cash bank” during his shiftd. &t 1 1#19.) Prior to starting his shift,
Martel had to retrieve the cash bank from GSR’satidpcage and then proceed to his
workstation. [d.) After his shift ended, he was required to reconcile and return the bank to
same cageld.) Martel alleges GSR required these tasks to be done off the clock, and estit
he spent approximately fifteen minutes a day completing tHdthMartel alscallegesthe
policy was applicable técashiers, bartenders, change persons, slot attendants, retail attenc

and front desk agents.Id()

e

the

nates

jants,

Off-the-Clock Work Due to Dance Class Policyaughan alleges that “servetainers” and

“dancing dealers” were not compensated for mandatoftheftlock dance classes, which
resulted in roughly two to four hours of uncompensated work time each Weeelkt. {1 26-21.)
Off-the-Clock Work Due to Preéshift Meetings.JacksoAWilliams alleges that room
attendants and housekeepers were required to arrive to work twenty minutes peor to t
beginning of each scheduled shift to receive assignments, submit to a unifpectiors, and

collect tools and materials necessargomplete their jobsld. at 11 2223.) Employees were
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not compensated for these twenty minutkk) Capilla and Martetlsoallege that all cocktail
waitresses, bartenders, dealers, security guards, technicians, cmmstmackers, and retail
attendantéiad to attend a mandatory pre-shift meeting every worktthyat(1 24-25.) Thee
meetings lasted “ten minutes or mor@tavere uncompensatedd.j

Off-the-Clock Work Due to Uniform PolicyVaughan alleges that dancing dealers,
waitresses, and baristas were required to change into their uniforme andff the clock.ld.
at 11 2628.) Vaughan estimates it took heaptal of at least fifteen minutes each workday to
change into and out of her unifornd.{

Underpayment of Overtime Due to “Shift Jamminglastly, Plaintiffs allege
Defendants’ “shifjamming” policy resulted in the underpayment of overtime wadesat(11
29-37.) This claim is based on Nevada’s statutory definition of “workday,” whichgsriad of
24 consecutive hours which begins when the employee begins work.” NRS § 608.0126.
According to Plaintiffs, Defendants “routinely” required employees tkwe@ht-hour shifts,
and then begin subsequent shifts less than twenty-four hours after the start of the phaftiou
(Compl. 11 29-37.) Plaintiffs’ theory is that if an employee works an eight-hotioshiionday
beginning at 9:00 a.m., and then starts another shift on Tuesday at 8:00 a.m., the employzs
be entitled to overtime compensation for the first hour of Tuesday’s shift under 8 NRS 608
(“An employer shall pay 1/2 times an employee’s regular wage rate whenever an employe
who receive compensation for employment at a rate less thH& limes the minimum rate
prescribed pursuant to NRS 608.250 works . . . [m]ore than 8 hours woakgay”) (emphasis
added).

On July 25, 2016, Defendants timely removed the action to this Court. (Pet. Remoy
ECF No. 1.) Defendants’ basis for invoking the Court’s jurisdiction is Section 301 of bloe L3

Management Relations Act of 1947 (“LMRA”)d( at § 6.)Defendantasserthat a valid
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collectivebargaining agreeme(tCBA”) between GSR and certain classésmployees was in
effect at times relevant the Complaint, andrguethat Plaintiffs’ actiorarises under or is at
least “substantially dependent” arCBA (Id. at 117—-11.) Of the four named plaintiffs in this
action, Defendants assert only that Jackdbliams was ever subject to@BA, and “readily
admit” that Martel and Capilla were not covered by any such agreemesp. (R&CF No. 10.)
On August 1, 2016, Defendants filed a Motion to Dismiss. (ECF No. 6.) On August {17,

2016, Plaintiffs filed their Motion to Remand. (ECF No. 8.) On August 24, 2016, the Court
partially granted a stipulation of the parties to stay proceedings, and btégkng on
Defendants’ Mtion to Dismiss pending the Court’s determination of the Motion to Remand,
(ECF No. 9.)

. LEGAL STANDARDS

Section 301 of the LMRA provides that the United States district courts have brigin

1 %4

jurisdiction over “[s]uits for violation of contracts between an employer dalda organization
representing employees . without respect to the amount in controversy or without regard tp the
citizenship of the parties.” 29 U.S.C. § 185(t)s now well settled thatthe preemptive force of
8 301 is so powerfuds to displace entirely any state cause of action for violation of contracts
between an employer and a labor organizatibBrehchise Tax Bd. v. Constr. Laborers Vacatipn
Trust 463 U.S. 1, 23 (1983) (internal quotation marks omitted). Accordingly, anfpsui
violation of aCBA *“is purely a creature of federal law, notwithstanding the fact that state law
would provide a cause of action in the absence of § 3@1indeed statelaw claims arising
under dabor contract are entirely preempted by Secti@h 3even in some instances in which
the plaintiffs have not alleged a breach of contract in their complaint, if the gtaioksim is
either grounded in the provisions of the labor contract or requires interpretatidrBofritside

v. Kiewit Pac. Corp.491 F.3d 1053, 1059 (9th Cir. 2007).
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TheNinth Circuit, citing Supreme Court precedent, hegulated a twestepanalytical
framework for determining whether stdéav causes of action are preempted by SectionS3€4
id. at 1059-60, citingaterpillar Inc. v. Williams482 U.S. 386, 394 (1987)Section 301
governs claims founded directly on rights created by collective-bangaagreements, and alsq
claimssubstantially dependent on analysis of a collective-bargaining agreemiéinst;the
court must determinewhether the asserted cause of action involves a right conferred upon
employee by virtue of state law, not by a CBA. If the right exists soledyrasult of the CBA,
then the claim is preempted, gtice] analysis ends thereld. at 1059.To determine whether a
right derives from state law or@BA, the courtmust considefthe legal character of a claim, a
‘independent’ of rights under the collectildargaining agreement [and] not whether a grievar
arising from precisely the same set of factsuld be pursuetid. at 1060, quotindgivadas v.
Bradshaw 512 U.S. 107, 123 (1994).

Second, if the asserted right “exists independently of the CBA, dine mustthen
determine whether the right “is nevertheless substantially dependent onsaofilye
collectivebargaining agreementld. at 1059 (internal quotation marks omittethis
determination is made by considering whether the claim requires the coutetpret”the
CBA. Id. at 1060. If so, the claim is preempted. In contrast, if the court need only “look to”
agreement to resolve a stdd@v claim,there is no preemptioid. (providing examples of
situations in which courts may “look to”@GBA without triggering Section 301 preemption).

Furthermore,ite Supreme Court has established that a defendant’s invocati@Béf a
in adefensive argumemiannot alone trigger preemption:

It is true that when a defense to a state claim is based on the tercwllettve

bargaining agreement, the state court will have to interpret that agreement to

decide whether the state claim survives. But the presence of a federal question,
even a § 301 question, in a defensive argument does not overcome the paramount

policies embodied in the well-pleaded complaint rutbat-the plaintiff is the
master of the complaint, that a federal question must appear on the face of the
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complaint, and that the plaintiff may, by eschewing claims based on federal law,

choose to have the cause heard in state court[A] defendant cannot, merely

by injecting a federal question into an action that asserts what is plainly-a state

law claim, transform the action into one arising under federal law, thereby

selecting the forum in whictihe claim shall be litigatedf a defendant could do

so, the plaintiff would be master of nothing.

Caterpillar, 482 U.Sat 398-99emphasis added).
II. ANALYSIS

There is, of coursehe threshold matter efhether a validCBA was in effect at times
relevan to thisaction. There are two agreements at issue here: (1) a fully executed agreen
with an initial term of June 10, 2009, through December 10, 2010 (“June 2009 CBA”"); and
an unsigned, undated, redlined draft agreement which Defendantdsagakuitand has been in
effect “since 2010” (“Redlined Draft CBA Y here are complex issues arising from both
agreements.

First, it appears the June 2009 CBA expired by its own terms on or around May 1, |
(SeeReply 6-7, ECF No. 11.) Defendants do not contest this fact. Generall\héwa
complaint alleges a claim based on events occurring after the expiration lefcéive|
bargaining agreement, courts have held that section 301 cannot provide a basisdiotiqur”
Derrico v. Sheehan Emergency Ho$#4 F.2d 22, 25 (2d Cir. 1988) (collecting cases).
However, Plaintiffs allege that Defendants’ liability off-the-clock work dates back to March
31, 2011} By arguing the June 2009 CBA expired in May 20Plaintiffs effectively concede

that there was a valil@BA in effect during at least the month of April 2011, which does over

with the alleged period of liabilitSeeMot. Remand 5, ECF No. 8.)

1 Plaintiffs argue their claims were tolled from June 21, 2013, to Jat@aR016, as a result of another class
action complaint asserting the same claims, which was dismissedagpclass certification. (Compl. 8, n. 1, ECF
No. 1-1.) Neither this isseinor the related statute of limitations issue is presently before the Toe€ourt need
not address these issues to rule on the Motion to Remand.
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In addition, the Redlined Draft CBA is extremely praob&gic. Defendants submit the
declarations of Larry Montrose, Human Resources Director of MEI-GSR Helding Kent
Vaughan, Senior VP of Hotel Operations of MEI-GSR Holdings, wherein both deslass@rt
that the Redlined Draft CBA has been in effecofii 2010 to present.” (Montrose Decl. | 3,
ECF No. 10 at 17; Vaughan Decl. 1 2, ECF No. 10 at 107.) However, the Redlined Draft CBA is
unsigned and undated. (Redlined Draft CBA, ECF No. 10 @32)4 is also clearly a

preliminary draft, not in final form.q.) Moreover, Defendants’ names do not appeswaere

\"ZJ

on the facef the Redlined Draft CBA, rather, the document indicates that the “Employer” i
Worklife Financial, Inc. d/b/a Grand Sierra Resort and Casino (“Worklifdi)j¢chvwas the
Employer under the June 2009 CBA and Defendants’ apparent predanasserest. [d.) In
support of the Redlined Draft CBA’s validitefendants argue, correctly, thaCBA need not
always be signed to be enforcealdee Warehousemen’s Union Local No. 206 v. Contihenta
Can Co, 821 F.2d 1348, 1350 (9th Cir. 198Mnion acceptance of an employgfinal offer is
all that is necessary to create a contract, regardless of whether eithéatpargfuses to sign a
written draft”). Moreover, Defendants point to communications from Culinary Workers Unipn
Local 226 (“Union”) to Defendants between May 2015 and February 2016, imdichate that
the Union was invoking the Redlined Draft CBA to initiate grievance proceedirmgtiout
this timeframe? (Union Letters ECF No. 10 at 95-97, 99, 105e S. California Painters &

Allied Trade Dist. Council No. 36 v. Best Interiors, |[ri859 F.3d 1127, 1133 (9th Cir. 2004),

2 Specifically, on June 23, 2015, the Union took the position that Deferfuizshtdolated “Exhibit 1 ahall other
pertinent provisions of the Collective Bargaining Agreement.” (Jun@@1% Union Letter, ECF No. 10 at 97.) Th
alleged violation related to “bringing wages consistent to $15.16 for all 8t Tpositions. (d.) The June 2009
CBA includesan Exhibit 1, but it does not address Slot Tech wage rates. (June 2009 CBA AEEF No. & at
42.) Rather, the June 2009 CBA covers Slot Tech wages exclusivelyeih&tidr #1.1d. at Side Letter #1, ECF
No. 84 at 59.) In contrast, Exhibit 1 the Redlined Draft CBA includes a Slot Tech Wage Chart. (Redlined Draft
CBA at Ex. 1, ECF No. 10 at 93.) Therefore, of the @®As provided to the Court, the UnienJune 23, 2015
letter can only be referencing the Redlined Draft CBA.

D
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quotingNLRB v. Haberman Constr. C&41 F.2d 351, 356 (5th Cir. 1981) (en bafido
determine whther a party has adopted a contract by its conduct, the relevant inqungtieew
the party has displayed ‘conduct manifesting an intention to abide by the tehms of t
agreement.).

The Court need not and will not determindether either the Jun@@9 CBA or the
Redlined Draft CBA was valid and in effect during times relevant to the CamhgBscause the
Motion to Remand may be decided on other grounds, as shown below, the Court declineg to
wade into the waters of whether and when these contracts may have fueea

a. The rights at issue were created by Nevada law and not by a CBA.

Plaintiffs advance threggrimarylegal theories: (1) they were required to work while off
the clock, and therefore did not receive compensation of at least minimum wadentaurs
worked; (2) they were deprived of overtime when they worked a shift that began wélsarmhe
statutory*workday” as their previous shift; and (3) Defendants’ alleged failure to compensdte
Plaintiffs pursuant to theories (1) and (2) resulted in a failure to timelf?|[zatiffs all wages

due and owing upon termination of employmeiit.of Plaintiffs’ claims arise specifically undef

)

Nevada law, independently of a@BA. Plaintiffs’ clains areexpressly based on NRS 608.01
(“[A] n employer shall pay to the employee wages for each hour the employeéarkisle
15, Section 16 of the Nevada ConstitutioBgth employer shall pay a wage to each employge
of not less than the hourly rates set forth in this section.”); NRS 608.018 (“An empialler s
pay £1/2 times an employee’s regular wage rate whenever an employee who receives
compensation forraployment at rate less than1/2 times the minimurfwage] works . . .
[m]ore than 8 hours in any workday.”); and NRS 608.020-050 (“Whenever an employer
discharges an employee, the wages and compensation earned and unpaid abflsitime

discharge shall become due and payable immediately.”).
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Therefore, therights asserted by Plaintifisthe right to be compensated at minimum
wage for all hours worked, the right to overtime compensation, and the right to be paigesl|
due and owing at the time of terminatieare created by Nevadaw, not aCBA. Each right
“arises from state law, not from the CBA, and is vested in the employeeiydinet through
the medium of the CBA Burnside 491 F.3d at 1064. Moreover, notwithstanding the fact thg
some of the rights asserted by Plaintiffs may be waived pursuabbittadideCBA, they are
still conferred upon Plaintiffs by virtue of state l&vee id(“[A] s a matter of pure logic, a right
that inheresinlessit is waived exists independently of the document that would include the
waiver, were there a waiver.”).

b. Plaintiffs’ claims are not substantially dependent on the terms of a CBA.

Having concluded that the rights asserted in Plaintiffs’ Complaint inhetatenlaw, the
Court must now consider whether those rights are nonetheless “substantiatigelef on a
CBA (i.e., whether resolving Plaintiffs’ clasnwill require interpretation of a CBA%jee idat
1060. Defendants have not met their burden to shovirteanterpretation of a CBA will be
required

First,in arguing that Plaintiffs’ claim for failure to pay wages for all hourskedmrequires|
interpretation of a CBA, Defendants’ focus is NRS 608.012, which defines “wagb& ‘@nount
which an employer agrees to pay an employee for the time the employegerked. . . ’ (Resp.
6, ECF No. 10.) Defendants contend that because NRS Chapter 608 reqlyitae payment of

“wages,” and the “wages” of employees governed by the CBA are set by thealC#®Age claims

are “effectively claims for breach of the CBA.Id() Defendants’ conclusion is incorrect.

“[N] either looking to the CBA merely to discern that none of its terms is reasanatigpute,
nor the simple need to refer to bargaifed wage rates in computing a penalty enough to

warrant peemption” Burnside 491 F.3dat 1060 (emphasis added)orackets and citation
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omitted), citingLivadas 512 U.S. at 125WVith respect to ofthe-clock work, Defendants hav
identified no CBA provision that has any bearing on the issue, much less a relevasibpribnt
is reasonably in dispute. Merely “looking to” a CBA to calculate the amount ofclvwpges does
not trigger Section 301 preemptidisee idat 1074.

The same reasoning applies to Plaintiffs’ constitutional minimum wage claim. P&
allege they were required to work without pay, and that under the Nevada Constieg®nmnpaid
hours should have been paid at no less than the state minimum wage. Defendantgyde Lt
the CBAcontains any particular provision that must be interpreted in order to resolvetins
Nor do Defendants contend that the Union waived the right to minimum wages under Arti
Section 16(B). Indeed, the Redlined Draft CBA contains no such waiver. On the contraggéh
rate tables in Exhibit &ll reference a footnote, which reads: “Where these standard rates fall
the applicable minimum wage, the rates have been adjusted accordingly fip datiada’s
minimum wage requirements.” (Redlined Draft Agreement, Ex. 1, ECF No. 10-8886&ee
Cramer v. Consol. Freightways, In@55 F.3d 683, 692 (9th Cir. 200Rs amendedAug. 27,
2001)(*[A] court may look to the CBA to determine whether it contains a clear and unmistg
waiver of state law rights without triggering § 301 preempftjon

Similarly, Plaintiffs’ claim for failure to timely pay wages due and owing upoamination

is not preempted. Again, Defendants fail to identify any provision in a CBA that Iney

interpreted to resolve this claim. Furthermore, the Supreme @Gaarexamed Section 301

3 Defendants also assert that this and other claims in Plaintiffs’ Carhptai alleged here improperly, because
another court in this District recently granted summary judgmentdéeridants in a related case, finding that
“except for claims for minimum wage pursuant t881608.250, [...] Nevada does not recognize a private statu
cause of action for wages.” (Resp. 2, ECF No. 10.) However, the validigiatiffs’ claims is not properly before
the Court orPlaintiff’'s Motion to Remandindeed, a court must first determine whether it has subject matter
jurisdiction to hear a claim before ruling such claim is invalid.
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preemption in the context of a closely analogous California stattabor Code § 203-and
opined:

The only issue raised by [plaintiff'g)aim, whethefdefendant] “willfully failed

to pay” her wages promptly upon severance, was a ques$tsbate law, entirely

independent of any understanding embodied in the colleloiugaining

agreement between the union and the employer. There is no indication that there

was a “dispute” in this case over the amount of the penalty to \yplahtiff]

would be entitled, and_jngle v. Norge Div. of Magic Chef, Inel86 U.S. 399

(1988)] makes plain in so many words that when liability is governed by

independent state law, the mere need to “look to” the collebtvgaining

agreement for damages compugatis no reason to hold the stéde+ claim

defeated by § 301.

Livadas 512 U.S. at 124-25 (brackets and citation omitted). The same reasoning applies
and the Court reaches the same conclusion.

Defendants present a somewhat np@esuasive argumetitat Plaintiffs’ overtime claim
based on allegations of “shjitmming” require interpretation of a CBA. NRS 608.018(3)(e)
expressly provides that statutory overtime requirements do not apply to “[epeplogvered by
collective bargaining agreements waimiprovide otherwise for overtime.” The Redlined Draft
CBA provides for overtime compensation. (Redlined Draft CBA 1 9.01, ECF No. 10 at 35.
Therefore, Defendants contend that any employees subject to the CBA waivetathtirys
right to overtime payand any claim for unpaid overtime must arise under the contract. (Res
10, ECF No. 10.) Furthermore, Defendants argue that NRS 608.018 requires daily overtin
each “workday,” as defined in the statute, while the Redlined Draft CBAresgovertime fo
each “day,” which is undefined and should be given its ordinary meahingt (2-13.)
Therefore, Defendants argue, a court must interpret the CBétéominethe meaning ofday”
asthe term isused in the CBA.l¢.)

The Court declines to reach Defendants’ arguments with respect to the alléged shi

jamming policy and theespectivemeanings of “day” and “workday.” Plaintiffs’ Complaint

110f 13

nere,

5.

e for




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

provides: “The claim for unpaid overtime wages pursuant to Defendants’ shiftpamalicy is
only brought on behalf of employees who are not covgyedvalid and effectiveollective
bargaining agreemeit{Compl. § 37, ECF No. 1-1 (emphasis added).) There is no need to
interpret a CBA to resolve Plaintiffs’ shiftmming claims because Plaintitigvespecifically
pled aroundany valid CBA that maype applicable’[T]he plaintiff is the master of the
complaint . . . and . .may, by eschewing claims based on federal law, choose to have the ¢
heard in state courtCaterpillar, 482 U.Sat 398-99.

Lastly, with respect to unpaid overtime on the basis of off-the-clock work, the €ourt
decision is governed WurnsideandLivadas As in those cases, Plaintiffs are not “complaini
about the wage rate the employees were paid for certain work, butladdact thafthey were]
not paid at all. Burnside 491 F.3cat 1073. The Redlined Draft CBA contains provisions
governing the regular rate and the rate of overtime w&gssidat 1073—-74. However, as in
BurnsideandLivadas “there is no indicatiomithis case of any dispute concerning which wa
rate would apply to” off-the-clock hourn,such hours are compensal8ee idat 1074.
Therefore, the conclusion Burnsideis directly applicable to Plaintiffs’ overtime claim

The basic legal issywresented by this case, therefore, can be decided without

interpreting the CBA. Depending on how that issue is resolved, damages may

have to be calculated, and in the course of that calculation, refererbattaoot
interpretation of—the CBAs, to determine the appropriate wage rate, would likely
be required. Unddrivadas this need to consult the CBAs to determine the wage

rate to b_e used in calculating liability cannot, alone, trigger section 301

preemption.

491 F.3dat 1074 {inding overtime claims notrpempted where based on allegedly compensg
off-the<lock travel time.

Accordingly, all of Plaintiffs’ claims can be resolved without interpretatiba CBA.

Plaintiffs’ claims are not preempted by Section 301, and may not be removed & éedet.

111
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CONCLUSION
IT IS HEREBY ORDERELDhat the Motion tdRemandECF No. §is GRANTED.
IT IS FURTHER ORDERED thdbefendants’ Motion to Dismiss (ECF No. 6) is
DENIED as moot.
IT IS FURTHER ORDERED that the caseREMANDED to the Second Judicial
District Court of Washoe County, Nevada, and the Clerk shall close the case.

IT IS SO ORDEREIDecember 6, 2016.

District Judge
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