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ortgage, LLC v. Casitas on the Green Homeowners&#039; Association et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

NATIONSTAR MORTGAGE, LLG
Plaintiff,

3:16cv-00472RCJIWGC

VS.

CASITAS ON THE GREEN ORDER

HOMEOWNERS’ ASSOCIATIONkt al.,,

N N N N e e e e e e e

Defendang.

This case arises out afhomeownersassociation foreclosure sal®ending before the

Cout is a motion for summary judgment.
I. FACTSAND PROCEDURAL HISTORY

In June 2005Walter and Janet Coopmegfinanceda loan againgteal property ab593
Churchill Green Drive, Sparks, Nevada 89436e Property”), giving a $36,250 promissory
note (“the Note”) and deed of trust (“the DOT") tpredecessein-interest ofNationstar
Mortgage, LLC (“Nationstar”)(Compl. {1 6, 12—-13, ECF No. 1¢asitas on the Green
Homeowners’ Association (“the HOA”) auctionéte Property to Thunderdperties, Inc.
(“Thunder”) for $13,100 on or about March 28, 201d. {1 23-23. Nationstar has sued the
HOA and Thunder in this Couto quiet title to the PropertyNationstar also brings claims
aganst the HOA for violation of Nevada Revised Statg@estion (“NRS”)116.1113 and

common law wrongful foreclosure. Nationstar has moved for offensive summgrgguad
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. SUMMARY JUDGMENT STANDARDS

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty lobby, Inc, 477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must firssatisfyits initial burden. “When the party moving for summary judgment wo
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if the evidence went uncontroverted at til@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted. In contrast, when the nonmoving party bears the burden of proving the claim or
defense, the moving party can meet its burden in two ways: (1) by presentintcevini@egate
an essentiatlementof the nonmoving party’s case; or (2) by demonstrating that the nonmo
party failed to make a showing sufficient to establish an element esserntia patty’s case on
which that party will bear the burden of proof at tri8kee Celotex Corp477 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute

the opposing party need not establish a material issue of fact conclusivelfauortdt is
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sufficient that the claimed factual dispute be shown to require a qurjadge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupportedteysiee Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for tBakFed. R. Civ. P. 56(e)Celotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evdence of the nonmovant i$0‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#edd at 249-50.
Notably, facts are only viewed in the light most favorable to the non-moving partg tiesee is
a genuine dispute about those faBtsott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonablersssvhere a partys evidencas so clearly
contradicted by the record as a whole that no reasonable jury could higlfavaurt should not
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1.  ANALYSIS

A. NRS 116.1113 and Wrongful Foreclosure

The Court denies summary judgment on the claims under NRS 116.1113 and the
common law of wrongful foreclosure. No evidence is adduced of Nationstar magthgted or
arbitrated thegropriety of the foreclosurenderthe HOA'’s governinglocuments, so the Cdur

cannot grant offensiveummaryjudgment on the NRS 116.1113 claifee McKnight Family,
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L.L.P. v. Adept Mgmt310 P.3d 555, 558 (Nev. 2013) (en banc) (citing Nev. Rev. Stat.
§ 38.310)). AndHere is no evidence of a wrongfaleclosure under the common lamecause
it does noappeadisputed thathere remained default on the HOA dues of the date of sale,
i.e.,at leasts to the subprioritgiece regardless of whether the superpriopigcehad been
tenderedSeeCollins v. Union Fed. Sav. & Loan AssB62 P.2d 610, 623 (Nev. 1983). Indee
in the present casBlationstar does not even appear to argue having tendered the superpri(
piece of the HOA lien prior to salén any case, Nationstar does not appeartjue these cause
of action in its present motion.

B. Quiet Title

Nationstar’'s motion is directed primarily to the quiet title claltrargues thathe opt-in
notice scheme dfhapter 116 it existed on the date of forecloswasfacially
unconstitutional under the Due Process Clause of the Fourteenth Amensadaurne Valley
Court Tr. v. Wells Fargo Bank, N,A832 F.3d 1154 (9th Cir. 2016), that the sale was
commercially unreasonabilenderShadow Wood Homeownekssociation, Inc. v. N.Y.
Community Bancorp, Inc366 P.3d 1105 (Nev. 2016) andl@vers v. Rio King Land &
Investment€o, 560 P.2d 917, 919-20 (Nev. 1977), and 8faR Investments Pool 1, LLC v. |
Bank, N.A.334 P.3d 408 (Nev. 2014) should not be appitaactively

1. Due Process

The Court @niessummaryjudgment undeBourne Valleyunder the ikcumstances of the
present caseThunderhas attached a copy afletter sent from Assessmenaiagement
Serviced*AMS”) to Mortgage Electronic Registration Systems, INMERS”) notifying

MERS of the ale.(SeelLetter,Feb. 18, 2014, ECF No. 29-7, at)1MNationstardid not obtain its

interest until after th&arch 28, 2014 saleS€eAssignment, May 5, 2014, ECF No. 29-6, at 2).

The original lender, SnaFinancial (Soma”), held the Notetahe time of saleand MERS held

40f 6

dl
Drity

LS




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

theDOT. (SeeDeed of Trust, ECF No. 29-1, atgp(itting theDOT from the Note in typical
MERS-fashion). There is therefore evidence of notafethe saleo the holder of the OT.

But noticeultimately doesit even mat in this casgbecause the Note aOT were
split at the time of sal&ee Edelstein v. Bank of NMellon, 286 P.3d 249, 258-59 (Nev. 2012).
After acontractual splibf adeed of trust fsm the noit secures—which is permissible under
Nevada &w and which occurs under MERYe deed®f trust asusedhere—theholder of the
deed of trust has no standingdoecloseuntil he also obtains the noté. at 254-59 That was
thesituationhere fromthe date th®OT was giveruntil May 5, 2014, when ERSassigned
both Somas Note and its own DT to Nationstar But the foreclosure saleappened oMarch
28, 2014 pefore the split was cured via the assignnoéihe Note and DT to a shgle entity
Because MERS (theolder of the [T at the time of the foreclosusalg had no standing to
complainof itsloss, Nationstar can have obtained no standimg MERS For the same
reasonMERSwasnot entitled to noticef the salainder the Due Proce£lausdeven though it
appears to have received it), because under Nevadd & had no interest in the Property tq
lose va extinguishment of the OT while it was split from théote.

2. Commercial Unreasonableness

As it has done in other cases where a property is sold at auction for a smah oéaein
outstanthg loan (her&%), the Court will leavéhe Shadow WoodndLeversissues to a jury.
See, e.gU.S. Bank v. Countryside Homeowners AsNo. 2:15ev-1463, 2016 WL 3638112, at
*6 (D. Nev. July 7, 2016) (Jones, J.).

3. Retroactivity of SFR Investments Pool 1

The Court will not grant summary judgment while the isgipending oral argument

before the efbanc Nevada Supreme Court on May 1, 2017 pursuant to this Court’s certification

in another case
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CONCLUSION

IT ISHEREBY ORDERED thathe Motion for Summary Judgme(ECF No.27) is

DENIED.

IT IS SO ORDERED

DATED: This 13t day of April, 2017.

£
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“ROBERT C/JONES
United States Pjstrict Judge




