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ational, Inc. et al v. Interlink Products International, Inc.

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

FAN FI INTERNATIONAL, INC. et al,
Plaintiffs,
3:16cv-00661RCJIVPC
VS.

INTERLINK PRODUCTS ORDER

INTERNATIONAL, INC.,

N N N N e e e e e e e

Defendant

This case arises out of alleged false advertisifgrding before the Coudrea motion to
dismissand a motion for summary judgment.
l. FACTS AND PROCEDURAL HISTORY

A. The New Jersey Actions

On February 29, 2016, Interlink Products International, Inc. (“Interlink”) suad~Fa

International, Inc. (“Fan Fi"jor patent infringement the U.S. Digtict Court for the District of

Doc. 38

New Jerseyalleging that Fafi's sale of certain dual showerhead products violated U.S. Patent

No. 7,299,510.%eeCompl., ECF No. 1 in D.N.J. Case No. 2461142). Interlink amended
the complaint on June 23, 2016 to add ETL, LLC as a defen@a@An. Compl., ECF No. 14

in D.N.J. Case No. 2:16v-1142).
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On March 4, 2016, Interlinegainsued Fan Fi in the U.S. District Court for the District
of New Jerseythis time fortrademark infringement and unfair competition under both federg
and state lawbased orfran Fi'suse of the “POWER SPA” markSeeCompl., ECF No. 1 in
D.N.J. Case No. 2:16v-1244). Interlink amended the complaint on June 23, 2016 to add H
LLC as a defendantSeeAm. Compl., ECF No. 13 in D.N.J. Case No. 2cl61244. OnJuly
29, 2016, Fan Fi and ETL counterclaimeddateclarationof non-infringement and cancellatio
of the mark. $eeAnswer & Countercl., ECF No. 23 in D.N.J. Case No. 2:\4244).

OnAugust 2, 2016, Interlink sued Fan Fi and BodLa third timein the U.S. District
Court for the District of New Jersey ftalse advertising under the Lanham Acidseveral
related state law causes of actimsedon advertisinglaims Fan Fi and ETL madse relation to
their showerhead product§deCompl., ECF No. 1 in D.N.J. Case No. 2464663.

On September 28, 2016, the three New Jerstips were consolidated that district
with the 1142Case as the lead cas®n November 17, 2016, Fan Fi and ETL moved to tran
the New Jersey Actiorts this Dstrict under 28 U.S.C. § 1404(a)s of February 62017, he
motion is fully briefedout no hearing has beset, and a settlement conference has bekefor
February 23, 2017.

B. The Present Action

On November 16, 2016 @ay beforemovingto transfer the New Jersey Actiottsthis
District), Plaintiffs Fan Fi and ETL sued Defenddnterlink in this Court for false advertising
under the Lanham Act and deceptive trade practices and unfair competitiorstanelaw.
Plaintiffs allege that certain of Defendanshoweheads violate federatégulationdecause they
permit a flow of greater than 2.5 gallons per mir{tg@m”) at 80 psiwhen the flow restrictor is

removedandthatthe flow restrictos can be removed with less than eight pounds of force.
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Plaintiffs allege that Defendargt’advertisinglaims that itshowerheads comply with federal
law are therefore false.

Defendanmoved to dismiss for failure to state a claiffhe Court granted thaotionin
part. Plaintiffs had only alleged that Defendanssowerheads violated flow rate limitations if
modified by consumers, not as sold bgfBndant The CourgavePlaintiffs leave to amenah
that regard. The Court did not dismiss athtallegation thaDefendant'sshowerheads’ flow
restrictors could be removed with less than eight pounds of fttheeforce test”) but the Cour
ordered Plaintiffs to make a more definite statement as to that allegation,gpecifg which of
Defendant’s products violated tharte test Plaintiffs filed the Firshmended Complaint
(“FAC"). Defendant has moved to dismihe FAC for failure to state a claim and halso
moved forsummary judgment.

. LEGAL STANDARDS

A. Dismissal for Failureto Statea Claim

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefribe
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is @hthe grounds upon which it rest€bnley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseadt action
that fails to state a claim upon which relief can be granted. A motion to dism&Ruid
12(b)(6) tests the complaint’s sufficien@See N. Star Int’l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only whendh®laint does not give the
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
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sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations thatedye me
corclusory, unwarranted deductions of fact, or unreasonable inferSemSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiafith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facidplausibility when the plaintiff pleads factual content that allows the cour
draw the reasonable inference that the defendant is l@abllee misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not oelifgpor imply a
cognizable legal theoryCnleyreview), he must also allege the facts of his case so that the
can determine whether he has any basis for relief under the legal theoryspedifsd or
implied, assuming the facts are as he allég@®mbly-lgbakeview). Put differently,Conley
only required a plaintiff to identify a major premise (a legal theory) and conlcalniliéy
therefrom, bufwombly-Igbakequires a plaintiff additionally to allege minor premises (facts
the plaintiff's case) such that the syllogism showing liability is complete and thaityia
necessarily, not only possibly, follows (assuming the allegations of fattua).

“Generally, a district court may not consider any material beyond theipdsan ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omittednil&ily, “documents

whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
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are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).

B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir.
Civ. P. 56(a).Material facts are those which may affect the outcome of the $as&nderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A dispute as to a material fact is genuine if

there is sufficient evidence for a reasonable jury to return a verdict footimeoving partySee

le

nuine

id. A principal purpose of summary judgmestto isolate and dispose of factually unsupported

claims.”Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

In determining summary judgment, a court uses a bust#ting scheme The moving
party must first satisfy its initial burderiwhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forwaitth evidence which would entitle it to a
directed verdict if the evidence went uncontroedrat trial.”C.A.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving the claim or

defense, the moving party can meet its burden in two ways: (1) by presentintcevinl@egate
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an essentiatlement of the nonmoving party’s case; or (2) by demonstrating that the nonmg
party failed to make a showing sufficient to establish an element essenttial pattys case on
which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving partyidenceSeeAdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).0 establish the existence of a factual dispute
the opposing party need not establish a material issue of fact conclusivelfauortdt is
sufficient that the claimed factual dispute be shown to require a qurjadge to resolve the
parties’differing versions of the truth at trialT.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Assh, 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a gene issue for trialSeeFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgmerstage, a cour$’ function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249.The evidence of the nonmovant t® ‘be believed, and all justifiable inferences a
to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.

Notably, facts are only viewed in the light most favorable to the non-moving partg tiesee is
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a genuine dispute about those faBtsott v. Harrig 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a palgreevs so clearly
contradicted by the record as a whole that no reasonable jury could believe it, “shooloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1. ANALYSIS

Plaintiffs have not cured the defects with respect to the allegations of illegabfies.
Plaintiffs do not appear to have pursued this theory via the FA@adfocusing on the force
test Plaintiffs have alleged th&3 of Defendant'showerheads fail the force tesSegFirst
Am. Compl.§ 21 ("Numeroudnterlink’s [sic] showerheads, specifically those listed above

(suprafn. 1) have been tested in a qualified laboratory setting and have failed thite&irge

This allegation satisfies the Court’s order to make a more dedtaitement, and the allegations

saisfy Rule 8(a) as to the fordestclaim. The Gurt deniessummary judgment on the fortest
issuewithout prejudice As Plaintifs note, discovery does not end until January 2018. It is f
too early to expect Plaintdfto oppose tact-dependensummary judgment motioh.

Next, the Court did not previously address #tlegations concerning false
advertisements of LED lifesparPlaintiffs allege that Defendant advertises a 100,000-hour
lifespan whichexceeds typial industry claims of 25,00-50,000 hours(ld. § 33). Plaintiffs
allegethat the advertising clains false because it would take 11 %2 years to substantiate, ar

that unidentified consumers have complained ttiak EDsfailed in aslittle as two weeks.d.

1 The Court notes that even ndrlaintiffs attachment of the relevant laboratory reportsild
prevent summary judgment on tloece tesissueas to ¥ of the showerheadg appearghat
only 21 of the 33 showerheads identified in the Ridetested—one in the first report, Exhibit
23 to the FAC, and 20 in the second report, Exhibit 24 to the FAEgTesting Reports, ECF
No. 22-4, at 14-19). Four of the 21 showerhead prodestsd passettie force test, and7l
failed as to at least one component (some models have both fixed and hand-heltietdsver
and in some caseme componerpiassed while the other failedSee id.
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19 34-35). The Court dismisses this claim, with leave to amend. A manufacturer need not

demonstrateraadvertising claim is trug order to avoid making a false clairRather, a

plaintiff mustshowthat the claims false. A claim oproductlife can be based on a reasonable

estimate.The only affirmative claims of falsehood BYaintiffsas to LED lifespan arsolated
instances oproductfailure by unspecified customers. A claim of falsehood must be based
more tharthe possibity of falsehood, e.g:] don’t believe it! Plaintiffs must base their claim
of falsehood on sontl@ng objective, 3., amechanicatomparison of DefendastLED system
with an LEDsystem of known lifespan, or some other objective examination that wweld
plausibility to theallegationthata 100,000-hour lifespan ialse

Finally, Plaintiffs didnot have leave todal allegations concerning federal labeling and
marking requirementsThe Court willstrike those allegations.

CONCLUSION

IT IS HEREBY ORDERED thathe Motion to Dismiss (ECF No. 26s GRANTED IN
PART and DENIED INPART, with leave to amend in parT.he claimsare dismissed insofar a
they arebased on violations dfow ratesor false claims of LED lifespan, with leave to amend
to theLED lifespanissue. The claims may proceed insofar as they are based on violations
force test. The allegéons concerning federal labeling and marking requiremametstricken.

IT IS FURTHER ORDERED that the Motion for Summary Judgment (ECF No. 29)
DENIED without prejudice.

IT IS SOORDERED.

DATED: This 24" day of May, 2017.
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