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\n Servicing, LLC et al v. Kendall Creek Homeowners Association et al

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BAYVIEW LOAN SERVICING, LLC et al,

)
)
)
Plaintiffs, )
) 3:16cv-00751RCJVPC
VS. g
ORDER
KENDALL CREEK HOMEOWNERS g
ASSOCIATIONet al, )
)
Defendants )

This case arises out of a homeowners’ association (“HOA”) foreclosureRaieling
before the Couris a motionto dismiss androssmotions for summary judgment.
l. FACTS AND PROCEDURAL HISTORY

A. The Note and Deed of Trust

On or about October 31, 2006, Michael Henderson purchased real property at 568(
Paseo Drivet102, Sparks, Nevada 89436 (“the Property”), giving Countlg®ank, N.A. a
promissory note (“the Note”) and attendant deed of trust (“the DOT”) sigdi@ Property.
(Compl. 11 2, 19-22, ECF No. 1Rlaintiff Federal Home Loan Mortgage Corporation (“Fred
Mac”) acquiredthe Note and DOT in November 2008l.(f 24). On November 26, 2008,
Mortgage Electronic Registration Systems (“MERS”) assigned the NotB@ido
Countrywide Home Loans Servicing LRd.(] 26). On October 13, 201IVMIERS assigned the

Note and DOT to BAC Home Loans Servicing LP, f.k.a. Countrywide Home LSamscing
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LP (“BAC”) . (Id. § 27). On August 10, 2015, BAC assigned the Note and DOT to Plaintiff
BayviewLoan Servicing, LLC (“Bayview”).Id. T 28).

B. The HOA Foreclosure

On or about May 5, 2009, Defend&@ndall Creek Homeowners Association (“the
HOA”) causedDefendant Nevada Association Servides, (“NAS”) to record a notice of
default and election to sell (‘NOD”) as tioe Property.I¢.  37). The HOAcaused\NAS to hold
a foreclosure sale under Chapter 116 of the Nevada Revised Statutes (“NRS”) on danuar
2013, at which the HOA purchased the Propissif for $8,487.98 (probably a credit bid),
which was less than 5% of the unpaid principal orNbte and a similarly small percentage of
the fair market value of the Property at the time of foreclogl¢te{ 38, 48 In none of the
foreclosure documents did Defendants ever identify the superpriority versusstyppartions
of the HOA's lien.(Id. 1140-43). Therefore on January 25, 2010, BAC requested a ledger f
the HOA's foreclosure agent, NAS, identifying the superpriority amount oavetetHOA that
BAC would have to papefore the foreclosure sdie protect the DOIDefendants prodeda
ledger noting the monthly amounts due but failed to specify the superpriority anidufiid4).
BAC calculated the superpriority amount as $2,079 based on the monthly assesstadirits li
the ledger provided and tendered that amount to NAS on May 21, 2019D46). NAS rejected
the tender.I¢l.).

C. The Present Lawsuit

Bayview and Freddie Mac have sued the HOA and NAS in this Court on the followi

causes of action: (&2) Quiet Titleunder 12 U.S.C. § 4617(j)(8X3)—«(4) Quiet Title undethe

1 Plaintiffs listseparatelaimsfor “declaratory relief” and “quiet title,” but the claims are
redundantas a quiet title action & specialized actiofor declaratory judgment concerning
rights to title inreal estateSee Kress v. Core$89 P.2d 352, 364 (Nev. 1948).
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Due process Clauses of thifth and Fourteenth Amendmefit$5) Quiet Title for failure to
specify the superpriority portion of the lien and wrongful rejection of tendeBré&ch of NRS
section 116.1113; and (7) wrongful foreclostire.

The HOA hasnoved to dismiss. Plaintiffs and the HOA hasofiled crossmotions
for summary judgment. NAS appears to have defaulted, but no application for entryudtf de
appears to have been submitted to the Clerk.

. LEGAL STANDARDS

A. Dismissal for Failure to State a Claim

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentbat of
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds updnch it rests."Conley v. Gibson355 U.S. 41, 47
(1957). A motion to dismiss under Rule 12(b)(&X$ehe complaint’s sufficiencgee N. Star
Int’l v. Ariz. Corp. Comm’'n720 F.2d 578, 581 (9th Cir. 1983), and dismissal is appropriate
when the complaint does not give thefendant fair notice of a legally cognizable claim and t
grounds on which it restSee BelAtl. Corp. v. Twombly550 U.S. 544, 555 (2007).

A courttreats factuahllegations as true and constrtiesm inthe light most &vorable to
the plaintiff, NL Indus., Inc. v. Kaplan792 F.2d 896, 898 (9th Cir. 1986), but doesawaept as
true“legal conclusions. .cast in the form of factual allegatioh®aulsen v. CNF In¢559 F.3d
1061, 1071 (9th Cir. 2009). @laintiff must plead facts pertaining to his case making a viola
“plausible,” not just “possible.Ashcroft v. Igbal556 U.S. 662, 677—79 (2009) (citimgvombly

550 U.S. at 556) (“A claim has facial plausibility when the plaintiff pleadsi&cntent that

2 Seesupranote 1.

3 The prayer foinjunctiverelief is not a separate cause of action, and no motion for prelimi
injunctive relief has &en filed.
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allows the court to draw the reasonable inference that the defendant isdrethke fisconduct
alleged.”). That is, a plaintiff must not only specify or imply a cognizalgial leneory Conley
review), he must also allege the facts of his case so that the court can determiee végheHs
any basis for relief under the legal theory he has specified or implied, agsinaifacts are as
he allegegTwombly-Igbakeview).

“Generally, a district court may not consider any material beyond the pisadiruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismigal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citabamtted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994\lso, under Federal Rule
of Evidence 201, a court may take judicial notice of “matters of public recondt ifsubject to
reasonable disputeUnited States v. Corinthian ColJ]$655 F.3d 984, 999 (9th Cir. 2011
Otherwise, if the district court considers materials outside of the pleathiegsotion to dismisg
is converted into a motion for summary judgmé&de Arpin v. Santa Clara Valley Transp.
Agency 261 F.3d 912, 925 (9th Cir. 2001).

B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material faand the movant is entitled to judgment as a matter of law.” Fe(
Civ. P. 56(a). Material facts are those which may affect the outcome of th&ee&aderson
v. Liberty Lobby, In¢c.477 U.S. 242, 248 (1986). A dispute as to a material fact isngeriu

there is sufficient evidence for a reasonable jury to return a verdicefoilotimoving partySee
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id. A principal purpose of summary judgment is “to isolate and dispose of factually unsdp|
claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a burden-shifting schemaovVing
party must first satisfy its initial burderiwhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forward wiidence which would entitle it to a
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving the@iclaim
defense, the moving party can meet its burden in two ways: (1) by presentingcevini@egate
an essential element of the mooving party’s case; or (2) by demonstrating that the nonmov
party failed to make a showing sufficient to establish an element essentia patty’s case on
which that party will bear the burden of proof at tri&lee Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving party’s evid&Gesfdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986). To establish the existence of a factual dispy
the opposing party need notaslish a material issue of fact conclusively in its favor. It is
sufficient that “the claimed factual dispute be shown to require a jury oe flodgsolve the
parties’ differing versions of the truth at trial’W. Elec. Serv., Inc. v. Pac. Elec. Contoas
Ass’n 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the

assertions and allegations of the pleadings and set forth specific factelbgipg competent
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evidence that shows a genuine issue for tBakFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgment staga court’s function is not to weigh the evidence and
determine the truth, but to determine whether there is a genuine issue fGetfaiderson477
U.S. at 249. The evidence of the nonmovant is “to be believed, and all justifiable inferenc
to be drawn in his favor.ld. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
Notably, facts are only viewed in the light most favorable to the nonmoving party thieeeds
a genuine dispute about those faBisott v. Harrig 550 U.S. 372, 380 (2007). That is, even if
the underlying claim contains a reasonableness test, where a party’s eviderntdeasl\s
contradicted by the record as a whole that no reasonable jury could believe it, “shoaloitnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
1. ANALYSIS

A. The HOA'’s Motion to Dismiss

1. NRS Section 116.1113

The HOA first asks the Court to dismiss the claim under NR3@®116.1113 as time-
barred.SeeNev.Rev. Stat§ 11.190(3)(a)t).S. Bank Nat’l Ass’n v. Woodland VjilNo. 3:16-
CV-501, 2016 WL 7116016, at *3 (D. Nev. Dec. 6, 2016) (Joned]idnissing a seitin
116.1113 claim as timearred under the thrgeear statute of limitatior)s Theforeclosuresale
occurredon January 23, 2013, and its pendency@ulirrencavas known (and recorded),
according to facts affirmatively alleged by Plaintiffs. Tmesent lawsuit was not brought unti
December 23, 2016, more than three years. |&ecausedcts showing that the statute of
limitations has runappearmn the face of the ComplairsgeCedars—Sinai Med. Ctr. v. Shalala

177 F.3d 1126, 11229 (9t Cir. 1999) (citing 5B Charles Alan Wright & Arthur R. Miller,

60f9

eS a




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Federal Practice and Procedure: Civil 8 1357 (3d ed. 1998)), thedtsmirsses this cause of
action, without leave to amenskeU.S. Bank Nat'| Ass'n2016 WL 7116016, at *3The further
argumeng against this clainare moot.

2. Wrongful Foreclosure

The HOA also argues that the common law wrongful foreclodamn is time-barred
because a thregear statw of limitations applies to thataim, as well The HOA is correctSee
Nationstar Mortg. LLC v. Amber Hills Il Homeowners AsfNo. 2:15€V-1433, 2016 WL
1298108, at *5 (D. Nev. Mar. 31, 201@jordon, J.) (citindMcKnight Family, L.L.P. v. Adept
Mgmt, 310 P.3d 555, 559 (Nev. 2013) (en bandhe Court dismisses this action, without
leave to amendThe further argumes against this claim are moot.

B. Summary Judgment

1. 12 U.S.C. § 4617(j)(3)

Section4617(j)(3) peempts thénvoluntary extinguishment of a deed of trust under
Chapter 116 wheRannie Mae, Freddie Maor the FHFA, as conservator of one of those
entities,holds the ded of trustBerezovsky. Moniz 869 F.3d 923, 930-31 (9th Cir. 2017);
accordSaticoy Bay LLC Series 9641 Christine View v. Fed. Nat'| Mortg. Ass'R.3d----,
2018 WL 2293648, at *2—3 (Nev. 201@n banc) However, it is not always clear thefederal
entity infact has any interest in a deed of trubhe federal entitgometimesargues, as here,
that although the relevant note, deed of trust, and assignthergsfindicate thasame banks
in fact the beneficiary, thdsiank is in fact only the servicer for the fealezntityunder a contract
between them. The Court has rejected this argumiesite the available evidenskowsa
complete chain of titlenciting no ownership interest img federal entity SeeLN Mgmt., LLC v.
Dansker No. 2:13€V-1420, 2015 WL 7069293, at *1-2 (D. Nev. Nov. 12, 2015) (Jones, J.).

That is the case her@laintiffs are not entitled to summary judgment on this issue.
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2. Due Processaind Tender
The Court has previously ruled that the facial unconstitutionality of Chapterddi&s
schemealuring the relevant time frame requires it to quiet title to first deed of trust hatders

cases such as thiegardless of any issuekactual noticeSeeBank of N.Y. Mellon v. Ravenstj

Invs., LLC No. 3:17€V-116, 2017 WL 2588088, at *3—4 (D. Nev. June 14, 2017) (Jones, J.

(citing Bourne Valley Court Tr. v. Wells Fargo Bank, N.232 F.3d 1154, 1159-60 (9th Cir.
2016) (citingMennonite Bd. of Missions v. Adam$&2 U.S. 791, 795 (1983))). The Cowrl
thereforegrantsummary judgment to Plaintiffs as a neattf law on the quiet title claibased
on the due process issue.

Next, @& the Court has ruled in other cases, tender of the superpriority amount of a
Chapter 116 lien immediately extinguishes the superpriority portion of the lighevtzecepted
or reected.SeeUS Bank, N.A. v. SFR Invs. Pool 1, LIN®. 3:13€V-241, 2016 WL 4473427,
at *6-11 (D. Nev. Aug. 24, 2016) (Jones, But Plaintiffs adduce nevidence of tendérand
therefore have not satisfied thaitial burden on this issue.

In summary, Plaintiffareentitled to summary judgment on the quiet title clamsedn
the due process issue but not on the other isStlesHOA hasadmittedin its own motion for
summary judgment thahe foreclosure proceeded only on the subpriority podfdhelien and
hasexplicitly acquiescedo a declaration of the continuing vitality of the DOT.

i
i
i

I

4 Thedocumentsttached to the Complaint itsefenot authenticated.
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CONCLUSION

IT IS HEREBY ORDEREDthatthe Motionto Dismiss (ECF Na33)is GRANTED.

The claims for violation of NRS section 116.1113 and wrongful foreclosure are didiassse
time-barred

IT IS FURTHER ORDERED that the Motidor SummaryJudgment (ECF No. 3%s
GRANTED IN PART and DENIED IN PART Plaintiffs are entitled to summary judgment orj
the quiet title clainbased on the Due Process Clause of the Fourteenth Amendment.

The Court hereby DECLARES that the Deed of Trust recorded in the Washoe Cou
Recorder’s Office on November 6, 2006, as Instrument Number 3459771, was not extingy
by the January 23, 2013 foreclosure sale against the Property at 5680 El Paseo Drive #1(
Sparks, Nevada 89436.

IT IS FURTHER ORDERED that the Motidor Summary Judgment (ECF No.)38
DENIED.

IT IS FURTHER ORDEREDhat the Clerk shaknterjudgment and close the case.

IT IS SO ORDERED.

Dated this19th day of June, 2018.

/ = ROBER
United Stai

CJONES
District Judge
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