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Bank, National Association as Trustee for ...ust Education Trust/Deuk Choi Trustee et al

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

WELLS FARGO BANK, NATIONAL
ASSOCIATION,

Plaintiff, 3:16cv-00758RCJICBC

ORDER
Vs.

ENTRUST EDUCATION TRUST/DEUK
CHOI TRUSTEE et al.,

Defendang.

This case arises from a residential foreclosure by Meadowview Terrace dusenh
Association(*HOA”) for failure to pay HOA assessments. Now pending before the Court is
motion by Defendant Entrust Education Trust/Deuk Choi Trustee (“Entrust”) lECES8) to
alter or amend this Court’s OrderdatingPlaintiff’'s Motion for Summary Judgement (ECF N
44). The Court finds that arghanges in existing lado notjustify altering or amending
summary judgment for Plaintiff and that this Court’s Order was sufficiently thatthe HOA
sale stands subject to Wells Fargo’s deed of trust. Consequently, Entrust's imalkenied.

I. FACTSAND PROCEDURAL BACKGROUND

Doc. 54

a

©

In February 1998, Deanna Milton purchased the subject property located at 2605 Starks

Way in Reno, Nevada (“the Property”). On January 24, 2007, a deed of trust signed by Ms.

Milton was recorded against the Property, securing a loan in the amount of $14600,

lof 12

b

Docket

5.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2016cv00758/119414/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2016cv00758/119414/54/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

identifying Option One Mortgage Corporation (“Option One”) as beneficiahe (@OT").

(Deed of Trust, ECF No. 32-2.) On June 18, 2014, as a result of the homeowner’s failure 1o pay

HOA fees, the HOA caused a lien for delinquent assessments to l#ecbagainst the
Property. Subsequently, a notice of default and election to sell (“NOD”) wasdezl on July
25, 2014, followed by a notice of foreclosure sale (“NOS”) on November 8, 2014. The NO
indicated the Property would be sold at public auction on December 17, 2014. (Notice of S
ECF No. 32-6.) Accordingly, a sale was conducted on that date, and Defendant Entrust
Education Trust/Deuk Choi Trustee (“Entrusturchased the Property for $51,100.
(Foreclosure Deed, ECF No.-32 Approximately two years later, in November 2016, Sand
Canyon Corporation—successor entity to Option Oassigned the DOT to Plaintiff Wells
Fargo. (Assignment, ECF No. 32-3.)

On December 28, 2016, Wells Fargo filed this action, asserting claims agatinsit E
and the HOA asing out of the foreclosure and sale of the Property aimed at establishing th
continued validity of Wells Fargo’s DOT. In July 2018, this Court granted summagsngrat to
Wells Fargo (Order ECF No. 44). Entrust now moves for this Court to alter odatsen
judgment.

[I.  LEGAL STANDARD

Under Fed. R. Civ. P. 59(e), a party may move atdouamend its judgment within
twenty-eight days after entry of the judgment. In general, there are fourdrasieds upon
which a Rule 59(e) motion may be granted: (1) if such motion is necessary ta c@Engest
errors of law or fact upon which the judgment rests; (2) if such motion is nectesgaesent

newly discovered or previously unavailable evidence; (3) if such motion is necespeevent

1 In its summary judgment motion, Entrust noted that it has been incorrectly mathed i
action, and that its proper name is Entrust Education Trust, Kwangsun Choe, Trustee.
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manifestinjustice; or (4) if the amendment is justified by an intervening chamgentrolling
law. Allstate Ins. Co. v. Herrqr634 F.3d 1101, 1111 (9th Cir. 201%yhen a party seeks
clarification of an order, it is typically treated a motion under Fed. R. Civ. P. 59(e). The red
for this is such motions usually cannot be granted without altering or amendiagghage of
the judgmentSee Birdsong v. Wrotenbe801 F.2d 1270, 1272 (5th Cir. 1998)ere,Entrust
argues thaBFR Investments Pool 1, LLC v. Bank of New York Mellon (SHRH)P.3d 1248
(Nev. 2018)onstitutes a change in controlling and requires this Court to alter or amend its
Order awarding summary judgmeatPlaintiff. In the alternative, Entrust seeks clarification
whether the Order declared the entire HOA sale void or whether it allowed the Saledo
subject to Wells FargoBOT.
1. DISCUSSION

The Court finds thaBFR lldoes not compel a different conclusion than the one react
in this Court’s Order Grantinglaintiff's Motion for ummaryJudgment.

A. TheEffect of SFR 11 on Bourne Valley

Regardless of any ruling by the Nevada Supreme Court, this Court is boBoditme
Valleyon all federal issues unless and until the Court of Appeals sétifgincr the U.S.
Supreme Court indicates otherwise. The Supreme Court has already onceeltioieti,
Bourne Valley Court Tr. v. Wells Fargo Bank, N.E37 S.Ct. 2296, 2297 (2017), despite
Nevada Supreme Court’s intervening ruling contrarfgaarne Valleyon the issue of state
action,seeSaticoy Bay LLC v. Wells Fargo Home Moyt888 P.3d 970, 973—-74 (Nev. 2017).

The Court of Appeals’ ruling on the federal issue of wheth@napter 116 sale implicates statg

ASon

ned

1%

action under the Due Process Clause of the Fourteenth Amendment has not been abtogated. A

most, the recent decision of the Nevada Supreme Court reinterpretingetranteitate statutes

requires this Court to reexamittee due process issue anew.
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B. The Facial and As-Applied Constitutionality of Chapter 116

This Court has previously analyzed and considered the facial and as-applied
constitutionality of Chapter 116. However, it bears repeating h&reefementary and
fundamental requirement of due process in any proceeding which is to be accordgddinali
notice reasonably calculated, under all the circumstances, to apprise intpagssdof the
pendency of the action and afford them an opportunity to present their objedtloifiarie v.
Cent. Hanover Bank & Tr. C0339 U.S. 306, 314 (1950). TMullane Court ruled that under
this standard notice by publication of an action to settle the accounts of a commamtiwgas
constitutionally insufficient to informhibse beneficiaries whose names and addresses were
known.Id. at 315;see also, e.gWalker v. City of Hutchinsgi352 U.S. 112 (1956) (ruling that
publication was insufficient under the Due Process Clause to provide reasonakl®@inotic
condemnation proceedings to a landowner whose name was known). Likewise, a goarnr]
body conducting a tax sale must provide notice to junior lienors under the standdrdi&noé.
Mennonite Bd. of Missions v. Adam$2 U.S. 791, 798 (1983). As the Court has noted, an H
foreclosure sale under NRS 116.3116 is analogous to the tax bédamonite Board of
Missions

[A] mortgagee possesses a substantial property interest that igaigghyfaffected

by a[n HOA] sale. Under [Nevada] law, a mortgagee acquires a lien on thé ®wner

property .... A mortgagée security interest generally has priority over subsequent

clams or liens attaching to the property, and a purchase money mortgage takes

precedence over virtually all other claims or liens including those whicdaiate

the execution of the mortgage. The [HOA] sale immediately and drastically

diminishes the value ahis security interest by granting the [HO#4le purchaser

a lien with priority over that of all other creditors. Ultimately, the [HOA] sa&y

result in the complete nullification of the mortgagemterest, since the purchaser
acquires title free of all liens and other encumbrances

Neither notice by publication and posting, nor mailed notice to the property owner,
are meanssuch as one desirous of actually informing the [mortgagee] might
reasonably adopt to accomplisii Because they are designed primarily to attract
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prospective purchasers to the tax sale, publication and posting are unlikely to reach
those who, although they have an interest in the property, do not make special
efforts to keep abreast of such notices. Notice to the property owner, who is not in
privity with his creditor and who has failed to take steps necessary er\y@dss

own property interest, also cannot be expected to lead to actual notice to the
mortgagee. The Couriyuse of these less reliable forms diewis not reasonable
where, as heréan inexpensive and efficient mechanism such as mail service is
available’

Personal service or mailed notice is required even though sophisticatedrsredit
have means at their disposal to discover whether [HOA dues] have not been paid
and whether [HOA] sale proceedings are therefore likely to be initiatdiae first

place, a mortgage need not involve a complex commercial transaction among
knowledgeable parties, and it may well be the least sophisticated creddse
security interest is threatened by a tax sale. More importantly, dpahyity to

take steps to safeguard its interests does not relieve the State of its cameititutio
obligation.

Id. at 79899 (citations omitted)n summary, a foreclosing entity must make reasonable

attempts—meaning attempts that a person desirous of actually informing the interagted p
might take, e.g., via personal service or mdd notify known or reasonably identifiable partie
who stand to lose security interests; pedtion or other notice schemes requiring special effo
of interested parties are not usually reasondadble.

The Court of Appeals has ruled that Chapter 116 foreclosure sales constituteistate

under the Due Process Clause. The Nevada SupremedJegsht ruling as to what notice state

law previously required does not affect the applicability of the Due ProcesseGtaChapter

116 sales but only the analysis of whether Chapter 116 was previously sufficienthenOaet
Process Claus@he quesbn is whether the notice previously required was notice “reasonal
calculated, under all the circumstances, to apprise interested parties efdeagqy of the actior
and afford them an opportunity to present their objectidvisifane 339 U.S. at 314. The Coun
of Appeals inBourne Valleydetermined that because Chapter 116 required a first deed of tf
holder to affirmatively request notice in order to receive it, the statwesfacially invalid

under the Due Process Clauske Nevadé&upreme Court has now ruled that notice to a first
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deed of trust holder of the fact of an impending Chapter 116 sale was required withaytropt
But that is not necessarily enough to satisfy piweess'under all the circumstances the
unique context of Chapter 116.

Where a lienor foreclosing with the power of the statdes reasonable attempts to
notify interested parties of the time and place of the sale, it usually satisfibbg&gions under
the Due Process Clause without mdreat is becase in a typical situation, e.g., where a
municipality seeks to foreclose a tax lithe lien being foreclosed is senior to all other
encumbrances by law, and notice of an impending tax sale puts interestedopantiéise that if
the entire tax delingency (as specified in the notice of default and/or notice of sale) is not
satisfied before the sale, all other security interests against the pnopebe extinguished. A
junior lienor therefore has the opportunity to present his objections upon otieesof the time
and place of sale. He knows that he must satisfy the entire delinquency to prevsaié and
the extinguishment of his security interddtit an HOA lien under Chapter 116 is atypical in &
fundamental and critical respect. It consatswo legally distinct pieces: one senior to a first
deed of trust (“the superpriority piece”), and one junior thereto (“the subpriordg’piSFR
Invs. Pool 1, LLC v. U.S. Bank, N(SFR ), 130 Nev. 742, 334 P.3d 408, 411 (2014). The
Nevada Suprem€ourt has declined to address whether Chapter 116 previously required t
superpriority piece to be specified in the notice of sale or other8kd || 422 P.3d at 1250
n.2, 1253 n.5, but it is clear that the statuteSR& 11Court determined was incorporated into
the previous notice scheme under Chapter 116 required roatigé of time and place of sdle,
Nev. Rev. Stat. § 107.090(4).

Because of the dual nature of a Chapter 116 lien, notice only of the total amount of]
lien is not necessarily ostitutionally sufficient under all the circumstances as to a first deed

trust holder, whose lien is partially senior to the HORAén.First deed of trust holders cannot
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reasonably have been expected to satisfy not only the superpriority piece, but aiguptiwity
piece. As a general matter, it is not reasonable to require a lienholder tpaaiisbr lien in
order to protect a senior interest. It is particularly unreasonable whengitréosity piece
greatly exceeds the superpriority pieBet that is precisely what a notice scheme not mandat
that the superpriority piece of a mixpderity lien be specified forces a mixgdiority

lienholder to do. A notice lacking this critical information might not be constitutionally

ng

reasonable, benae it does not give the interested party the information required to protect his

interest without paying additional amounts for which he is not liable and which aretphisr

own interest, or without taking an incredible risk that his estimationea$uperpriority piece

will be found to have been insufficient in a later proceedsugh circumstances are not presept

in traditional foreclosures, where the lien being foreclosed is of unifiedtpraod is specified
in the notice of default, the noiof sale, and/or at the sale itself.

It could be argued that bare notice of an impending sale is enough to satisfpakssp
After all, notice of an impending sale warns a first deed of trust holder that héakeisction of]
some kind to prevent losing his interest, and that may require him to make further nBuirie
in many of these cases where a first deed of trust holder actually received hatigenpending
sale, directly or indirecthyit has made such further inquiriesguesting the HOA or its agent tqg
identify the superpriority piece so that it may protect the first deed of trushbgring that
amount prior to the sal@he Court cannot recall a case where an HOA or its agent has don
anything but refuse when so ask and certainly no case where the superpriority piece was
specified on the initiative of the HOA or its agent, whether in the notice of sadenerather
writing, or even by the auctioneer at the sale itgalents occurring after notice is initially
dispatched can be relevadust as one “desirous of actually informiragi interested party

would not simply sayl“tried” after watching a postman drop a notice down a storm draimes
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v. Flowers 547 U.S. 220, 229 (2006), a person actually desirous of giving an interested party

with a mixedpriority lien the opportunity to cure the superpriority piece of the default would
simply say'no” or “guess when asked to specify the superpriority piece after providing noti
only of the total delinquencyA person actually desirousof giving a first deed of trust holder
the information necessary to protect his interest would specify the supeyiede, at least
where requestedt may or may not be unreasonable to provide bare notice of a sale ahd aV

first deed of trust holder’s inquiry as to the superpriority piece, but it is unreasoalb

specify the superpriority piece if askéthe Court finds thawvhere a notice of sale specifies only

the total amount of a default that by law is onlytiadly in priority to anothers lien, the refusal
of the foreclosing entity to specify the superpriority amount to the other lientvaltagr so
requested is a denial of the opportunity to present objections. Despite initiad,efftatiure to
follow up [is] unreasonable” where a need to follow up has become eMidehtrequest to
specify the superpriority piece of a Chapter 116 lien—the only portion of the lienudksabm

satisfied to protect the first deed of trughakes clear the need to follow Wwh.S. Bank N.A. v.

not

ce

vai

Thunder Properties, IncNo. 316CV00700RCJCBC, 2018 WL 6092627, at *2—4 (D. Nev. Nov.

21, 2018) US Bank, N.A. v. Renovista Ridge Master Prop. Owners Adg:r817CV00283RCJ
VPC, 2018 WL 6169028, at *3 (D. Nev. Nov. 7, 2018).

C. TheFacts of Noticein the Present Case

Ultimately, the Court need not in this case determine whether the previousscbiree
as recently reinterpreted remains constitutionally suspect, eithehfaxials applied here,
because the evidence previgustibmitted does not establish that Defendants provided adeg
notice to satisfy due process.

First, although Entrust strenuously argues that Plaintiff had actual noticestHms not

explained how Plaintiff gained knowledge of the foreclosale. This Court has made clear in
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two recenOrders that a foreclosing entity must make reasonable attéonmtsvide notice,
“meaning. . . personal service or mail . to notify known or reasonably identifiable parties w
stand to lose security interesggiblication or other notice schemes requiring special efforts @
interested parties are not usually reasonabde Entrust has provided no evidence that
Defendantgave such notice. Instead, Entrust argues that Plaintiff found out about the
foreclosuresale, and therefore no due process issue exists. Hoarsthas pointed to no
statute or case law thatipports the proposition thattual noticen Nevadacures thdailure to
provide notice. Entrudtas not rebutted Plaintiff's allegation that tH@A sale occurred without
notice to the lender of the sale and a right to cure the delinquent assessmensapdriireority
lien, if any.

Secondgvenassuminghat knowledge of the sale carBefendantsfailure to provide
notice(or proof thereof)the notice wasonstitutionallydeficient, because it failed to specify th
superpriority amount. This Court has determined that mere notice of an impendiisgnssdle
enough. Due processquires otice “reasonably calculated, under all the circumstsnice
apprise interested parties of the pendency of the action and afford them an oppiorfrgsent
their objections.’Mullane 339 U.Sat 314. Thus, in addition to proper meanseivice, a party
must provide enougimformation to allow aotherparty to meaningfuly object. Herethe HOA
sale occurred without notice tioe lender what portion of the lien, if anggnstituteda super-
priority lien, and the HOA failed to specify whether it was foreclogsinghe supepriority
portion of its lien, if any, or under the non-super-priority portion ofidre This knowledge was
necessary to meaningfully object, since the superpriority anveasthe anly portion ofthe
HOA's lien that ould haveextinguistedthe lender’sarlier interest ithe propertyand was
therefore the only amount that the lender had to pay. As this Court previously held:

The Joint Editorial Board for Uniform Real Property Acts has opined that if the
superpriority amount is redeemed prior to an HOA sale, a subsequent HOA sale
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based only on subpriority amounts transfers title subject to the first mort§age. (
Joint Editorial Board Report 12, June 1, 2013, ECF [8dl%). Even in the absence

of such an opinion, that result is legally obvious. If the superpriority portion of an
HOA lien is redeemed prior to foreclosure, the foreclosure proceeds based on the
subpriority portion of the HOA lien. A first deed of trussenior to the subpriority
portion of the HOA lien and is therefore not extinguished by the former’'s
foreclosure.

Nationstar Mortg., LLC v. SFR Investments Pool 1, 1184 F. Supp. 3d 853, 859 (D. Nev.
2016).Thus, this information is more than a criticaimponent of a larger amount due, from th
perspective of a lender, it represents the entirety of the amount owed that arlestipay.
Failure to provide that amount during discussions about what a lender is required to pay i
notice “actually desous” of giving a first deed of trust holder the information necessary to
protect his interesHere, by only providing the tothalancewhich included dues, fineigte
charges, attorney’s feamanagement feeandcollection costsandby stating that the lender
was required to pay the amount daés entiretythe HOA refused to provide the superpriority
amount—the actuabhmountthatthe lendemeeded to pakp preserve its interesthis is
constitutionally inadequate.

Because statection is involved here, as determined by the Court of Appeals, the
situation isakinto a private citizen asking the government what he owes to presgropety

interest Surely, it would not satisfy due process for the government to intentiorfalég te

provide the amount owed, much less to demand a substantially larger amount than the one owed,

therebyforcingthecitizeninto a Hobson’s choicesither paya higher amount that is not requirg
or guess by paying a lower amoamidrisk losing the prperty interestDefendants opted for thg
latter route here and stated that the lender had to pay the entire bal@ages06f09, which is
clearly muchlarger than the superpriority amount that the lender needed to peagtect its
interest

I
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By law, a homeowner’s association may only collect as a part of the superpriority li€
nuisance abatement charges incurred by the association and nine months of esseasment
due prior to the institution of an action to enforce the krizons at Seven Hills v. lkon
Holdings 373 P.3d 66, 72 (Nev. 201@)laking into consideration the legislative intent, the
statute's text, and statutory construction principles, we conclude the soqigrjeen granted by

NRS 116.3116(2) does not include an amount fiection fees and foreclosure costs incurreq

rather it is limited to an amount equal to the common expense assessments due duireg the

months before foreclosure.Blere, he $4,460.09 amoutitat Defendants claimed that the
lender had to pay included fines, late fees, dues, attorney's fees, and coststadrcthiat are
not allowedas part ofa superpriority lien under Nevada law.

Moreover, in addition to their refusal to provide the superpriority amount and dema

that the lendepay a higher amount, Defendants stated that the lender could not pay a lowe

amount anagpecify that the payment wasdgtinguish the superpriority portion of the lien.
Defendants stated in their correspondence that “demands tifpayineent]funds be applied to
take a specific legal effect (e¥pply payment to the super-priority amouwt’‘ Payment shall
be applied to extinguish the sug@terity amount) are demands for settlement and warranty,
which may be rejected by the Association.” (Letter 6, EQF3-3.)Thatstatement isontrary
to Nevada law and unequivocally represents Defendants unwillingness to provide the
superpriority amount or even accept an amount paid to satisfy the superpriority portien of
lien. Accordingly, Defendants’ conductlifeelow the standardequired to satisfy due procesgs.
sum, Defendant Entrust has not demonstratedtbgndantrovided adequate notice to satig
due process, and therefore, Entrust has not shownhaages in controlling law compel a
different resultthan the one that the Court already reached.

I
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CONCLUSION
IT IS HEREBY ORDERED thaEntrust’s Motion to Alter or Amend Judgmesi{ECF
No. 48)is DENIED.

IT 1S SO ORDERED.

Dated: This 11th day of March, 2019.

/ﬂ%

JAQBERT CNMINES
United States rict Judge
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