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United States Department of Education of Civil Rights Office

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

TERRIA MCKNIGHT et al.

Plaintiffs,
3:17cv-00015RCIWGC

VS.

SEATTLE OFFICE OF CIVIL RIGHT et al, ORDER

Defendans.

N N N N e e e e e e e

This case arises out afschool districs alleged failure to properly accommodate a
disabled child.Plaintiff Terria McKnight has brought the casegoro seon behalf of her minor
child (“the Child"). Pending before th€ourtare threanotionsto dismissand two motions to
amend
l. FACTS AND PROCEDURAL HISTORY

Plaintiff attached the original Complaint to her motion to proéeddrma pauperis The
Complaint alleged violations of the Fifth, Eighth, and Ninth Amendments, 8§ 504 of the
Rehabilitation Act of 1978'RA”) , andthe Americans with Disabilities Act of 1990 (“ADA”
Plaintiff had filed a complaint with thg.S. Department of Educatio®ffice for Civil Rights
("“OCR”) on August 5, 2015, complaining that the Lyon County School Distli€@$D’) had

failed to provide her son with a free appropriate public education (“FAPE”) by fadipgavide
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him with an aide.She also complained tife way OCR handled her caddpon screening unde
28 U.S.C. § 1915he Magistrate Judgsesued a Report and Recommendatid®&R”) to grant
the application to procead forma pauperisstrikethe prayer for damagegainst OCRinder

8 504, dismiss the § 504 and ADA claims with leave to am@rdhitthe retaliation claim to
proceed and dismissheremaining claims with prejudiceThe Court adopted tHR&R, and the
Clerk filed the Complaint.

After the Magistrate Judge issued the R&Rt before the Court ruled on Rlaintiff

filed anamendedcomplaint. The Court struck that pleadimgcause there was no leave to file|i

Immediately aftethe Clerk filed the Complaint, Plaintiff filealnew Amended Complaint
(“AC”) as of right The Magistrate Judge did not screen theah@dissued aummons with the
unscreened AC attachéuereto. The Nevada Bpartment bEducation (“NDOE”), Will Jensen,
and Marva Clevemoved to dismiss the AC. The Court granted the motion, with leave to a
in part. The Court dismissed thixth cause of actioftitled “doctrine of exhaustion’as against
all Defendantanddismissedany clams under 42 U.S.C. § 1983 as agaMiSOE, without
leave to amendThe Courtdismissé Lyon County as a Defendant in accordance with Bfis
separately filed clarificatian

Plaintiff filed the Third Amended Complaint (“TAC"), listing threaims (8504 of the
ADA, Title Il of the ADA, and retaliation) again$$eattle Offce of Civil Rights,” Linda
Mangel,Tania Lopez, Paul Goodwin, Monique Malson, Caitlin Burks, Monique Malson
(collectively, “Federal Defendants’and NDOE Mangel, Lopez, Goodwin, Burks, and Malsg
are atbrneys forOCR which Plaintiff refergo as® SeattleOffice of Civil Rights” Federal
Defendants have moved to dismiss based on sovereign immunity, improper service &f pro

andfailure to state a claimNDOE has separately moved to disnf@sfailure to state a claim.
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. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefribe
claim showing that the pleader is entitled to relief” in order to “give éferdlant fair notice of
what the . . . claim is and the grounds upon which it reGiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseadt action
that fails to state a claim upon whigtlief can be granted. A motion to dismiss under Rule
12(b)(6) tests the complaint’s sufficien@See N. Star Int'l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state alaim, dismissal is appropriate only when the complaint does not give the
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the conmysain
sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not requireddoept as true allegations that are merely
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiafith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has faciéplausibility when the plaintiff pleads factual content that allows the cour
draw the reasonable inference that the defendant is l@ablled misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not oelifgpor imply a

cognizable legal theoryCnleyreview), he must also allege the facts of his case so that the
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can determine whether he has any basis for relief under the legal theoryspedifsd or
implied, assuming the facts are as he allég@®mbly-lgbakeview). Put differently,Conley
only required a plaintiff to identify a major premise (a legal theory) and conlcalniliéy
therefrom, buwombly-Igbakequires a plaintiff additionally to allege minor premises (facts
the plaintiff's case) such that the syllogism showing liability is complete and thaityia
necessarily, not only possibly, follows (assuming the allegations of fattua).

“Generally, a district court may not consider any material beyond theipésan ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omittednil&ily, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).
1. ANALYSIS
A. Federal Defendants
The Court agrees that Plaintiff has identified no waiver of sovereign immunity, and

without onethe United States and gsnployeesare immune from suiSee FDIC v. Meyeb510
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U.S. 471, 475 (1994%ilbert v. DaGrossa756 F.2d 1455, 1458 (9th Cir. 1985). In responssg
Plaintiff invokes the Federal Tort Claims ACETCA”). See28 U.S.C. § 1346(bx(eating
jurisdiction in the district court for civil claimarising out otthe negligence of a federal
employeecausing injury, death, or loss of propgrtyut Plaintiff has [@d no sichinjury. She
hascomplained oflissatisfaction wittadministrative investigatioand enforcementThe
allegedly wrongful failure to enforce a statute or regulation does not constjtuteor loss of
property undethe FTCA And claims that OCR did not properly enforce 8 504 or related la
are not subject tdistrict court review under the Administrative Prdoee Act (“APA”). See
Pudlin v. OCR 186 F. Supp. 3d 288, 293 (S.D.N.Y. 2016nhfdicement decisiorgre exempt
from APA review.Heckler v. Chaney370 U.S. 821, 838 (1985) (holding that agency refusal
institute investigative or enforcement proceedings is within the discretiereeption to 5
U.S.C. 8701(a)(2)) Federal Defendants are entitled to dismisr lack of jurisdiction based
on sovereign immunity.

B. NDOE

1 § 504

The Individuals wittDisabilitiesEducation Act (IDEA”) creates a cause of action
permitting adisabledstudent to ge for apprpriate relief, i.e.the provision of a Free
Appropriate Public EducationFAPE’), but it does not provide for mon@amagesMark H. v.
Lemahiey513 F.3d 922, 929 (9th Cir. 200&laintiff notes that she eventually prevailed with
NDOE as taheprovision of a FAPE that satisfies heuests(Third Am. Compl. 34), butshe
seeks money damages for the denial of a FAPE between 2015 andid0T718—22). Uhke
IDEA, 8§ 504 of the RA does not focus on the provision of FAPEs to disabled children but 1

broadly addresses state services to disabled individdat& H., 513 F.3d at 92€iting 29
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U.S.C. 8§ 794). The U.Repartment of Education h@somulgated regulations interpreting
8 504 to require a FARRIbeit under somewhat different stands thaniie FAPErequired by
IDEA, and the Courof Appeals has interpret&d504 to create an implied privatause of
adion for compensatory (but not punitive) damadesat 930. A FAPE that satisfies IDEA
necessarily satisf&8 504, but not vice verdal. at933.

In summarythereis apotentialclaim forcompensatorgamagesgainst NDORinder
8 504if NDOE failed to conply with § 504 between July 29, 20@8hen Plaintiff first contacteqg
NDOE about the issue) and February 15, 2@ifven Plaintiff received gavorable ruling). $ee
Third Am. Compl. 1:27-28, 3:4). et a violationof a regulation promulgated under § 504 is n
necessaly a violation of § 504 itself. \Wether there is an impligeght of action to enforce
regulationspromulgated unde§ 504 depends on “whether tieoggulations come within the
8 504 implied right of action.Mark H., 513 F.3d a835. ‘{R]egulations can only be enforced
through the private right of action contained in a statute when they ‘authoritatoredtrue'the
statute; regulations that go beyond a construction of the statute’s prohibitions anel mepos
obligations beyond what the statute requdesot fall within the implied private rig of action,
even if valid” Id. at 935, 939 (quotinglexander v. Sandova32 U.S. 275, 284 (2001)).
Section 504'sequired mens rea of intentional discrimination or deliberate indiffersree i
separate questiotd. at 938.

As in Mark H., Plaintiff has not yet identified whidhRAPErelatedregulations under
8 504she believe NDOE violatedand howSee idat 939. Because Plaintiff is proceeding
pro se the Court will give heone moreopportunity to amend. $must identifywhich FAPE
requirementsinder 8 504 or related regulaticsise believes NDOE violatexhd how. For

clarity, theamendment should beskof allegations againgtederal Defendants
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2. ADA Discrimination

Plaintiff allegesshe has bipolar disorder and ADHD and that the Gtakbeen
diagnosed with autism, asthmfeDHD, and social communication disordefitle Il of the ADA
applies to state governmengged2 U.S.C. § 12131, and provides that “no qualified individug
with a disability shall, by reason of such disability, be excluded from pattaipa or be
denied the benefits of the services, programs, or activities of a public enbg/sabjected to
discrimination by any such entjtyFortyune v. City of Lomita766 F.3d 1098, 1101 (9th Cir.
2014) (quotingd. § 12132). Plaintiff does not allege &t sheor the Child were unable to atten
proceedings due to NDO&failure to accommodate her or the Chaldisabilities. She appears
to base the ADAlaim on the fact thathe Child was not appropriateccommodatednder the
standards of the ADA itself. The standards for accommodation by a public schowl apster
the ADA are notoextensivewith the FAPE requirements under IDEA or § 564M. ex rel.
Bright v. Tustin Unified Sch. DistZ25 F.3d 1088, 1100 (9th Cir. 201Fjor example,iie ADA
gives primary consideration to the disabled persoaquestbu also provides additional
defenses to public entitielsl. at 1100-01.

More importantly herethe ADA has only validly abrogated thtates Eleventh
Amendment immunity as tactionsthat actuallyiolate the Fourteenth Amendmetutnited
States v. Georgjaéb46 U.S. 151, 158-59 (2006)hatlimitation isimplicatedhere, because
NDOEis an administratie arm of he State of Nevada, not a municipality. State an ADA
claim against NDOE, Plaintiff musllegenot only that NDOE’s condueftolatedthe ADA, but
also that it violated thedurteenth AmendmentPlaintiff has not yet @d factandicating any
Fourteenh Amendment violations, but the Court will gidaintiff onemore chance to amend.

Upon amendment, the Coueminds Plaintiff to omit allegatioregainstFederaDefendants
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3. ADA Retaliation

Finally, Plaintiff brings a retaliatioglaim under the ADA.This claimfails because
Plaintiff alleges that she hadtained the desired outcome, aldA retaliation clamsinclude
no damages remed$ee Alvarado v. Cajun Operating C688 F.3d 1261, 1264—70 (9th Cir.
20009) (citing 42 U.S.C. § 12203(@iting id. 88 12117, 12133, 12188)iting id. 8§ 2000e-4 to
2000€e9))). The Gurt dismisses this claim, without leave to amend.

4. Amendment

Plairtiff hasaskedto add Lyon Countgchool District (LCSD") as adefendant.LCSD
has opposed the motion, noting that Plaintiff has not attached a proposed amended pkad
required by Local Rule 15.1, and that skeentlyclarified that she did not intend to sue Lyon
County or LCSD #er the Clerk warned that it intended to dismigen County under Re
4(m). Due to Plaintiffs pro sestatus, lte Gourt will give leave to amend. She must include h¢
amendments the fourth amended complainn fairnesshowever, he Gurt will screen the
fourthamended complaint under 28 U.S.C. § 1915 wonDefendans requesin order to
ameliorake the additionalitigation costsuponDefendants caused llye Gourt's indulgence

Plaintiff has also filed &otion to Add Clarifying Iformation” which is essentially a
motion to amend. The @Qa denies the motion as moot given its resolution of the present
motions to dismiss and its leave to amendar). Plaintiff mayincludeclarifying information
insofar as it is relevano the claims she has leave to amend.

In summary, Plaintiff may add LCSD as a Defendant in the foamiendeccomplaint,
which may only contain claimagainst NDOEndbr LCSD, as applicable, unddd) 8 504 of
the Rehabilitation Ac(29 U.S.C. § 794) and applicable regulaticared(2) discriminationunder

the Americans with Disabilities Actt2 U.S.C. § 12132, arapplicable regulations
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CONCLUSION

IT IS HEREBY ORDERED thathe Motion to Dismiss (ECF No. 32s DENIED as
moot, andheMotion to Dismiss (ECF No. 35s GRANTED.

IT IS FURTHER ORDERED that the Motion to Dismiss (ECF Hb).is GRANTED,
with leave to amend the claionder § 504 of the Rehabilitatidct andthe ADA discrimination
claim againsthe Nevada Department of Educatiamd/or Lyon County School Districfhe
fourth amended complaint is due within tweeight (28) days.

IT IS FURTHER ORDERED that the Motion to Amend (ECF No. 36)FRAGTED,

and the Motion to Amend (ECF No. 39) is DENIED as moot.

(e

/ ~ ROBERY L. JONES
United Stafeg District Judge

IT ISSO ORDERED.

DatedJanuary 16, 2018.
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