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N.A. v. LVDG Series 113, established under LVDG, LLC et al D

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

BANK OF AMERICA, N.A,,

3:17-cv-00076-MMD-VPC
Plaintiffs,

V.

LVDG SERIES 113, established under Lvbg ~ 2RBER

LLC, a Nevada seridsmited-Liability
Companyet al,

Defendants.

Before the court is the joint motion of plaint@fank of America, N.A. (“plaintiff”) and
defendant SaddlehorHomeowners’ Association (“Saddlehornt) stay discovery pending th
Court’s ruling on plaintiff's motion for summary judgement. (ECF No. 21.) Defendants Th
Properties, Inc.(“*TPI’) and LVDG, LLC (“LVDG”) responded (ECF No. 21.), drplaintiff and
Saddlehorn replied (ECF No. 24he court has reviewed the relevateadings and papers, and,
the reasons set forth below, grants the motion to stay discovery.

. BACKGROUND

Plaintiff seeks declaratory relief anddaiet title against 14155 Quiet Meadow Court, R
Nevada 89511; APN 150-212 (“property”). SeeECF No. 1.)According to plaintiff's complaint
the facts are as follows. In Octol#905, Karen Celone Celoné€) acquiredtitle to and ownershi
of the property. Ifl. at 4.) Following Celorie refinancingin March 2008, all berifieial interest in
the Celone Deed of Trust and Note wassigned to plaintiff in June 2012d.jy In July 2012, Aless
& Koenig, LLC, on behalf of Saddlehorn, recordetNatice of Delinquent Assessmdrien”. (Id.)
A “Notice of Default and Election to Sell Under Homeowners Association Lien” and a “Not

Trustee’s Sale” were recorded against the propei®ctober 2012 and May 2013, respectivelyl.
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at 4-5.) The non-judicial foreclosure s&lElOA sale”) occurred on June 6, 2013. In exchangg
$62,000.00, Saddlehorn conveyed its intereshénproperty, if any, to LVDG. Id. at 5.) In July
2015, a recorded Grant Deed indicated that LVDGsteared its interest in the property to TPI
consideration of $1.00.1d. at 5.)

The central issue in the casewhether, as a matter of law, the HOA sale conducted
NRS 116.311@t seqextinguisheglaintiff's interest in the Deed of Trust. Plaintiff argues that
“opt in” provisions of NRS Chapter 116 vitdadue process and are unconstitutiorfBICF No. 21
at 2.) Therefore, the HOA sale did not extinguish pldfistiproperty interest and plaintiff's Deed
Trust remains an encumbrance on the property’s title to this ddy. Defendants argue that t
HOA sale did in fact extinguish plaintiff's propgrinterest and thus plaintiff has no claim to
property. SeeECF Nos. 23.)

On May 31, 2017, plaintiff filed a motion for summary judgment. (ECF No. 20.) Defen
LVDG and TPI responded on June 21, 2017, and tdfaiaplied on July 5, 2017. (ECF Nos. 4
27.) On June 20, 2017, plaintiff and Saddlehorntlpimoved to stay discovery pending resolut
of the motion for summary judgment. (ECF No. 21.)

I. LEGAL STANDARD

Courts have broad discretionary power to mardiscovery, including the decision to allg
or deny discovery.See e.qg., Little v. City of Seaft®63 F.2d 681, 685 {9Cir. 1988). Under th
Federal Rules of Civil Procedure, the court may stay or limit the scope of discovery upon a {
of good cause by the moving party. Fed. R. Civ. P. 26(c). Where appropriate, a stay of d
“furthers the goal of efficiency for the court and the litigantkittle, 863 F.3d at 685 (approving
stay pending resolution of the issue of immunwfhere discovery would not have affected
decision). Still, meeting the “good cause” uggment is no easy task. The party seeking the
must make a “strong showing” as to why discovery should be denied; broad statemen
inconvenience, cost, or a need for protection are insufficainkenship v. Hearst Corb19 F.2d
418, 429 (9th Cir. 1975Ministerio Roca Solida v. U.S. Dep't of Fish & Wild|i288 F.R.D. 500
503 (D. Nev. 2013).

for

in

inder

the

dants
2,

on

W

D

showin
scovel
a

the
stay

s abol




© 00 N o o A w N e

N N N N N N NN P B PR R R R R R
N~ o O N W N B O © o ~N oo OO~ w N R O

To determine if a stay of stovery is appropriate, the coadnsiders whether the pendi
motion is potentially dispositive of the entire case; whether the motion can be decided
additional discovery; and whether the courtesvanced that the plaintiff cannot state a claim
relief. Kor Media Group, LLC v. Greer294 F.R.D. 579, 581 (D. Nev. 2018)rst Am. Title Ins
Co. v. Commerce Assocs., LIXD. 2:15-cv-832-RFB-VCF, 2015 WL 7188387, at *2 (D. Nev. N
13, 2015). This evaluation requires the court to taképeeliminary peek” at the merits of th

underlying dispositive motionTradebay, LLC v. eBay, In@78 F.R.D. 597, 602-03 (D. Nev. 201
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e

).

This “preliminary peek” does not prejudge theéamme of the motion; it merely evaluates whether

an order staying discovery is warranteldl. at 603. In doing so, the court considers the go{
Federal Rule of Civil Procedure 1, which provitlest the Rules should “be construed, administg
and employed by the court and the parties torseitie just, speedy, and inexpensive determing
of every action.” WithRule 1 as its prime directive, the courtshdecide whether it is more just

speed the parties along in discovery while a dispesiotion is pending or to delay discovery

accomplish the inexpensive determination of the ca&See Turner Broadcasting System, Ing.

Tracinda Corp, 175 F.R.D. 554, 556 (D. Nev. 1998ge also Twin City Fire Ins. v. Employs

Insurance of Wausal24 F.R.D. 652, 653 (D. Nev. 1989).
[11. DISCUSSION

The court finds that under the circumstancethisf case, a stay is warranted. The prif
issue in this case is whethertiHOA sale conducted under NRS 116.3Et6seq.extinguishe
plaintiff's interest in the Deed of TrusiTherefore, the motion for summary judgment hinges o
specific legal question.

First, the summary judgment motion can be dediwithout any discovery, given that
essential claim is a matter of law. A string of threertoases are particularly relevant to this ag

Bourne Valley Court Tr. v. Wells Fargo Bank, N.@Bourne Valley; SFR Investments Pool I, L

1832 F.3d 1154 (9th Cir. 2016%rt den, No. 16-1208, 2017 WL 1300223 (U.S. June 26, 2017) (holding that (1) t
“opt-in” provision of the Nevada statute\goning foreclosure liens by homeowrgdssociations\RS 116.311 &t

seq, facially violates due process; and §2atutes governing foreclosures ohleby homeowners’ associations egdg
by the Nevada legislature constitutes state action).
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v. U.S. Bank, N.A(“SFR); and Saticoy Bay LLC Series 350 Durango 104 v. Wells Fargo

Mortgage(“Saticoy Ba§)3. The Ninth Circuit Court of Appeals and the Supreme Court of N

are in tension with one another. Mithstanding this, the Honorable Judge Jones heldeBpurne

Valleyruling is enough to settle the quiet tilad declaratory judgment claims in favor.of. ” thg
beneficiary to the Deed of Trusas a matter of law as to the HOA's foreclosureas Vegas De
Grp., LLC v. StevenNo. 2:15-CV-01128-RCJ-CWH, 2016 WL 7115989, at *2 (D. Nev. De
2016),reconsideration deniedNo. 215CV01128RCIJCWH, 2017 WL 2259769 (D. Nev. May

2017) (“Las Vegay. Indeed, the facts of this case tightly trablose ofLas Vegas Further, the

United States Supreme Court chose not to redbk split, by denying the petition ferit of certiorar

in Bourne Valley Therefore, it seems to this court tBaurne Valleyikely supports plaintiff <laims

as a matter of laf.

Second, [aintiff's motion for summary judgement may wék dispositive of the entire c3
Plaintiff requests summary judgment in its favor @ngiiet title and declaratory relief claims on
bases that: (1) the Ninth Circuit found NR 116.3¥t6seq.(as it existed prior to the 20
amendments) facially unconstitutionalBourne Valleywhich, plaintiff contends, is the controll
authority in this case; (2) the HOA sale was canéld under this unconstitutional statute; and (3
Declaration of Covenants, Conditis, and Restrictions does not gihe HOA lien priority over
prior recorded first Deed of Truanhd puts defendants on record noticat the first Deed of Tru
would remain intact. (ECF No. 20).

In response to the joint motion to stay disagyelefendants LVDG and TPI stated that

pending motion for summary judgment should beielé without prejudice and the action shoul

2334 P.3d 408 (Nev. 2014ijr(ding that a homeowner’s association’s fjadicial foreclosure sale did not violate the
due process rights of the lender that held the first De@dust on the property and that the first Deed of Trust is
extinguished by said foreclosure sale).

3388 P.3d 970 (Nev. 2017) (holding that neither the Legislature’s enactment of statutes, nor the HGd&cizdn
foreclosure constitutes state action).

4 As Judge Leen observedTnadebay “taking a ‘preliminary peek’ and evatilag a pending dispositive motion puts
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magistrate judge in an awkward position.” 278 F.R.D. at 608e district judge will decide the dispositive motion and

may have a different view of the nits of the underlying motion.'ld. Thus, this court considers plaintgfmotion for
summary judgment not to prejudge the outcome, but to evaluate the probable likelihood of success.
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stayed in its entirety pending the United States Supreme Court’s revieounfe Valley (SeeECH

No. 23). However, as discussed above, the UiStates Supreme Court has denied the petitig
writ of certiorari filed in that case. Therefore, this courtl wot address this argument, as it is
moot.

Finally, the court does not believe that deferidd.VDG and TPI will suffer prejudice
hardship if discovery is stayed. In fact, thegaposition does not raise any issues of potential ha
or prejudice, but instead focuses on the issues of law surrounding theldgse. (

Accordingly, the joint motion for stay pending ruling on the motion for summary jud
(ECF No. 21) iSGRANTED.

IT1SSO ORDERED.

DATED: July 26, 2017 7 % ;ﬁ 4@

UNITED STATES MAGIS([RATE JUDGE
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