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NATIONSTAR MORTGAGE LLC;
FEDERAL NATIONAL MORTGAGE
ASSOCIATION

Plaintiffs,
V.
RESIDENTIAL LAND CORPORATION OF
NEVADA; LVDG LLC SERIES 107 THE
MEADOWS HOMEOWNERS
ASSOCIATION,

Defendang.

I
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e, LLC et al v. Residential Land Corporation of Nevada et al

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

Case N03:17-cv-00324-RH-WGC

ORDER

Plaintiffs Nationstar Mortgage LLC (“Nationstar”) and Federal Nationattlyage
Association (“Fannie Mae”) move this court for summary judgment pursu#me teederal
Foreclosure Bar, 12 U.S.C. 4617(j)(3). ECF No. 31. Defendants Residential Land Gonpafrat
Nevada (RLCON’) and LVDG LLC Series 107 (“LVDG”) opposed the motion (ECF No). 39
to which plaintiffs replied (ECF No. 40Under the federal foreclosure bar @&wlrezovsky v.
Moniz, Fannie Mae’s interest in the-igsue property cannot be extinguished by a nonjudicial

foreclosure without the consent of the Federal Housing Finance Agency (“FaiiFthe

grantsplaintiffs’ motion for summary judgment.

Doc. 41

Agency”). 869 F.3d 923, 930-31 (9th Cir. 2017). Because no consent was given, the court now
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l. BACKGROUND

This matter arises from a nonjudicial foreclosure sale on real propertyd@tet207
Tule Drive, Reno Nevada, 89511 (“the property”), conducted under Nevada Revised Statut
(“NRS”) § 116.3116:t. seqECF Ncs. 32-539-61 Jose D. Gomez and Betty V. Gomez
(“borrowers”)acquired title to and ownership of the property through a Grant, Bargain and S
Deed, recorded in the Washoe County Recorder’s Office on February 19, 2003. ECF No. 1
On May 3, 2004, the borrowers obtained a loanexatuted a deed of trusécuring repayment,
designating Wells Fargdome Mortgagelnc.? as the lender and beneficiary douited Title of
Nevadaas Trustee, in the amount of $339,15016011 2425; ECF Nos32-3; 39-1. The deed
of trust was recorded in the Washoe County Recorddfiss®nMay 7, 2004. ECF No. 1 1 26;
ECF Nos. 32-3; 39-1. The property sits in Meadows Homeowners Association (“the) ldah”
is therefore subject to HOA assessments. ECR3B @t 3 Plaintiffs alleged andrgue that
Fannie Maecquired ownership of the loan on May 19, 2G8¥ retained Wells Fargo to act as
servicer of the loan. ECF No.f% 29, 32 ECF Nos. 31; 32-4 14.

After the borrowers failed to pay the HOA assessments that came due,AhéhsDigh
its agent, recordedMotice of Delinquent Assessment (Lien) against the property on July 5,
2011.ECF No.1 1 41; ECF Nos. 32-8; 39-@n September 23, 201the HOA rewmrded a
Notice of Default and Election to Sell Under Homeowners Association EiéR.N0.32-9; 39-
3.

Approximately one and a half years later, on February 27, 28é&Bs Fargo recorded a
Notice of Breach and Default and of Election to Cause Sale of Real PropertyDasakof
Trust in the Washoe County Recorder’s OfficetlomMay 5, 2004 deed of trust. ECF No. 39-4.
Along with this Notice, Amalia NixtheVice Presidenbf Loan Documentation for Wells Fargo,

submitted a Affidavit of Authority in Support of Notice of Default and Election to Sell.This

! The court takes judicial notice of the publicicordeddocuments attached and cited in the partig
motions.See Disabled Rights Action Comm. v. Las Vegas Events3HicF.3d 861, 866 n.1 (9th Cir,
2004) (citingLee v. City of Los Angele®50 F.3d 668, 689 (9th Cir. 2001) (stating matters of public rec
may be judicially noticed unless the matter is a fact in reasonable djspute)

2Wells Fargo is the successor by merger to Wells Fargo Home Mortgage, Inc. ECFNt 31.
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affidavit providedthat Wells Fargo was the currdrdlder, beneficiary, anservicerof the loan.
Id. This affidavit also provided that Fannie Mae was a prior beneficiary; hovibedield
pertainingto date reads “Not Applicahleld.

The HOA then recordeddotice of Trustee’s Sale dlarch 13, 2013ECF Ne. 32-10
39-5. At the nonjudicial foreclosure sale held on April 4, 2013, LVDG purchasegudperty
for $17,500 aTrustee’s Deetpon Salewas therrecordedon May 2, 2013ECF Nes. 32-5; 39-
6. The property was subsequently conveyedltGON by Quitclaim Deed recorded March 7,
2014.ECF Ncs. 32-11 39-7. Wells Fargo and Freddie Mac argue that at no time did the FHF
consent to this foreclosufeECF No. 11 47;ECF No. 31at 8.

Wells Fargo initiated this matter day 22, 2017 assertinggightcauses of actidhand
seeking declaratory relief and quiet titl€CF No. 10n October 23, 201 AVells Fargo assigned
the Deed of Trust to Nationstar, and it was recorded in the Washoe County Recdift’s O
ECF Nos.32-12; 39-8. Per stipulation, on February 26, 20d&8jonstar was substitutéar
Wells Fargoand the caption for this actiemas amendedECF No. 24. Also per stipulation, on
April 3, 2018, the HOA was dismissed without prejudice. ECF No. 26.

The instant motion, filed on September 20, 2018, by Nationstar and Fannie Mae, md
this court for summary judgment based on the federal foreclosure bar. ECF RaCXAN and
LVDG opposed the motion (ECF No. 39) and plaintiffs replied (ECHRp.The court’s order
as to the pending dispositive motion now follows.

i
i

3 The court takes judicial notice that the FHFA has a policy not to nbtséhe extinguishment of the
property of the Enterprises, as cited on their web Sée.Danielddall v. Nat'| Educ. Ass'n629 F.3d 992,
99899 (9th Cir. 2010) (“It is appropriate to take judicial noticéhas information, as it was made publicly]
available by government entities . . ., and neither party disputes then@eiti of the web sites or the
accuracy of the infonation displayed therein;”Statement on HOA SupPriority Lien Foreclosures
FEDERAL HOUSINGFINANCE AGENCY (April 21, 2015),
https:/www.fhfa.gov/Media/PublicAffairs/Pages/StatementHOA-SuperPriority-Lien-
Foreclosures.aspx

4 Plaintiffs assertleclaratory relief and quiet title under 12 U.8@617(j)(3); declaratory relief and quiet
title under the U.S. Constitution; wrongful foreclosure; violation of NiREL6.1113et seq. and unjust
enrichment. ECF No. 1.
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Il. LEGAL STANDARD

Motion for Summary Judgment Pursuant to Federal Civil Procedure Rule 56

Summary judgment is appropriate only when the pleadings, depositions, answers to
interrogatories, affidavits or declarations, stipulations, admissions, anchwdteials in the
record show that “there is no genuine issue as to any material fact anoviduet s entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). In assessing a motion for summar
judgment, the evidence, together with all inferences that can reasonably beltFeeirom,
must be read in the light most favorable to the party opposing the midatsushita Elec.
Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986} 0ounty of Tuolumne v. Sonora
Cmty. Hosp.236 F.3d 1148, 1154 (9th Cir. 2001).

The moving party bears the initial burden of informing the court of the foasts
motion, along with evidence showing the absence of any genuine issue of nfetei@lotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those issues for which it bears the burden of
proof, the moving party must make a showing that is “sufficient for the court toHatldd
reasonable trier of fact could find other than for the moving padglderone v. United States
799 F.2d 254, 259 (6th Cir. 1986ge also Idema v. Dreamworks, |62 F. Supp. 2d 1129,
1141 (C.D. Cal. 2001).

To successfully rebut a motion for summary judgment, the nonmoving party must pgint

to facts supported by the record which demonstrate a genuine issue of rfetefaese v.
Jefferson Sch. Dist. No. 14208 F.3d 736 (9th Cir. 2000). A “material fact” is atf&hat might
affect the outcome of the suit under the governing l&wmderson v. Liberty Lobby, In&77

U.S. 242, 248 (1986). Where reasonable minds could differ on the material facts at issue,
summary judgment is not appropriaéee v. Durangr11 F.2d 141, 143 (9th Cir. 1983). A
dispute regarding a material fact is considered genuine “if the evidence is auahi@dhsonable
jury could return a verdict for the nonmoving partyiberty Lobby 477 U.S. at 248. The mere
existence of a scintilla of eence in support of the party’s position is insufficient to establish
genuine dispute; there must be evidence on which a jury could reasonably find foryh8qeart

id. at 252.
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II. DISCUSSION

A. Because the Agency did not consent to the HOA's forecla®y the sale did not
extinguish Fannie Mae’s interest; therefore RLCON'’s property interest is subject
to the deed of trust.

Wells Fargo andrannie Maemotion this court for summary judgment on their quiet titlg
claim and request the court declare that't{h¢ federal foreclosure bar2 U.S.C. 8§ 4617(j)(3),
preemptsany Nevada law that otherwise would permit a foreclosure of an HOA lien to
extinguish a property interest of Fannie Mae while it is under FHFA'’s caatseship;”(2) “the
HOA foreclosure sale did not extinguish Fannie Mae’s interest in the propedtyhus
[RLCON] does not have an interest free and clear of the Deed of Taust (3)" Plaintiffs’
request for quiet title is granted insofar as any interefRRIo€ON] in the property is subject to
Fannie Mae’s deed of trusECF No. 31 at 19.

WhenFannie Maeawvas placed into the conservatorship of the FHFA in 2008,

Agency acquired FanaeiMae’s“rights, titles, powers, and privileges . . . with respect to [its]
assets.’12 U.S.C. § 4617(b)(2)(A)(i). Under this provision, “[n]o property of the Agency shal
be subject to . . . foreclosure . . . without the consent of the Agencyd..8.4617(j)(3).

In Berezovsky. Moniz the Ninth Circuit heldn 2017that the federal foreclosure bar
“unequivocally expresses Congress’s ‘clear and manifest’ intent to supensectnéary law,
including state law, that would allow foreclosure of Agency property withewabisent.” 869
F.3d at 930-31. The Court thuselti that the federal foreclosure bar preempts Nevada laws th3
allow nonjudicial foreclosures to extinguish the Agency’s property intei@sbut consentld.
at 931;see also Federal National Mortgage Association v. Kree, LC&@se No. 3:1¢v-00730-
LRH-WGC, 2018 WL 2697406, at *3 (D. Nev. June 5, 2018) (slip copy). While the Ninth
Circuit’s decision is binding on this court, the Nevada Supreme Court has alsoyresserdt a

decision that comports witBerezovskyin Saticoy Bay LLC Series 9641 ChniView v.

® The court takejudicial notice thafFannie Maewvas placed undeghe Agency’sconservatorship in 2008
and remains there todayee Summit Real Estate Grp., Inc. v. Fed. Home Loan Mortgage Casge No.

2:15¢v-00760KJID-GWF, 2019 WL 918980, atL (D. Nev. Feb. 25, 2019) (“[T]he Act created the Fedel
Housing Agency (FHFA) and viesd the agency with authority to place Freddie Mac and Fannie Mae
conservatorship.”Berezovsky869 F.3d at 926 (“Freddie Mac is under Agency conservatorship, mea
the Agency temporarily owns and controls Freddie Mac's assets.”).
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Federal National Mortgage Associatipthe Court held that the federal foreclosure bar implicit
preempts Nevada’'s nonjudicial foreclosure statutes that allow a forectadeit® extinguish the
Agency'’s assets without their consent. 417 P.3d 363 (Nev. 2018). Therefore, the court agrs
with the precedent and declares that the federal foreclosure bar preempts Nevadadhowns

a foreclosure on a superpriority lien to extinguish a property interest hé&lanmye Maevithout
the Agency’s cosent.

Defendantsnake several arguments in oppositiophantiffs’ motion. First, defendants
argue that the federal foreclosure bar should not be applied betainséfs have failed to
provide sufficient evidence thkannie Maeowned the deed ofust at the time of the HOA
foreclosure salé. The court does not agree: the type of evidence introduced here supports t
Fannie Maeneld an interest in the property at the time of the HOA foreclosure sale.

As the Ninth Circuit found ilBerezovskyFraddie Mac’s database printouts were
admissible as business recor8ee869 F.3d at 932 n.8 (citig-Haul Int’l, Inc. v. Lumbermens
Mut. Cas. Cq.576 F.3d 1040, 1043 (9th Cir. 2009)illiston Investment Group, LLC v. JP
Morgan Chase Bank, NA36 F. App’x 168, 169 (9th Cir. 2018) (“[W]e held that similar
evidence was sufficient iBerezovsky869 F.3d at 926, 932 & n.8.'here, Fannie Mae’s
database printouts show that the loan’s “funding date” was May 7, 2004he “purchase date”
was May 19, 2004lmost nine yearprior to the HOA'’s foreclosure sale. ECF No. 32-4, Ex. A
Additionally, the List of Transactions showss-explained by GrahaBabin, Assistant Vice
President for Fannie Maethat Wells Fargo, as servicer, reportgdthe loan periodically, and
that Fannie Mae would not have this information if Fannie Mae did not own the loan. ECF N
32-497, Ex. A. Babin also explained that if Fannie Mae no longer owned the loan, that acti
too would have been reflected in the printout, which it wasldot.

Defendants argue that not only are these statementseseligand were provided late in

discovery they contradict Wells Fargo’s priaffidavit which provided Fannie Mae was a prior

8 The precedent cited lmefendantén support of this argumentMy Home Now, LLC v. Bank of Americal,

N.A, Case No. 2:14v-01957RFB-CWH, (D. Nev.) andlohn R. Kielty v. Federal Home Loan Mortgag
Corporation Case No. 2:28V-00230RCIGWF, 2016 WL 103008 (D. Nev.March 9, 201p—is not
binding on this court.
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beneficiary.SeeECF N0.39-4. However, the affidavit does not contradict Fannie Mae: rather
the affidavit specifically refers to prior beneficiaries of the loan, not csvokethe loarSee
Thomas v. BAC Home Loans Servicing, 8P3 P.3d 967, 2011 WL 6743044, at *3 n.9 (Nev.
Dec. 20, 2011) (unpublished) (Under Nevada law, “the status of holder merely pertains to @
who may enforce the debt and is a separate concept from that of ownershipgjorgher
defendants have failed tdo more than simply show that there is some metaphysical doubt &
the material facts Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Cotp5 U.S. 574, 586
(1986). These business records, read in conjunction with Bal@nlaration, is sufficient
evidence to showannie Maewned the loan at the time of the foreclosure $sde. EImer v.
JPMorgan Chase & Cp707 F. App’x 426, 428 (9th Cir. 2017) (“Because Elmer did not comg
forward with specific facts showing that there is a genuine issue figistimamary judgment was
proper.” (internal quotations and citations omijjed

Next, defendants argue that the foreclosure bar should not apply bécause Maedid
not hold an enforceable property interest as its ownership interest was notaecbrsle

argument too fails.

Nevada law requires recording of a lien for it to be enforceable, but [i¢] mlate

mandate that the recorded instrument identify the note owner by name. If tsg nam

beneficiary under the recorded deed of trust is someone other than the note owner,

the recordation separates ‘the note and the securitl{ded] creates a question of

what entity would have authority to foreclose, but does not render either instrument

void.’
Berezovsky869 F.3d at 932 (quotirgdelstein v. Bank of N.Y. MelloB86 P.3d 249, 259 (Nev.
2012) (internal citation omitted)). Following the Restatement Third of Pygferthere the note
is ‘split’ from the deed of trust-an ‘agency relationship’ with the recorded beneficiary preser
the note owner’s power to enforce its interest under the security instrument eotheanste
owner can direct the beneficiary to foreclose on its behdlfTherefore, “a note owner remaing|
a secured creditor with a property interest in the collateral even if the edodedd of trust
names only the owner’s agenid.

Here, the recorded deed of trust does noFksinie Maes owner, but only Wells Fargo

as the lender and beneficiaBeeECF Ncs. 323; 391. However, the excerpts from tRannie
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Mae SingleFamily Selling andServicing GuideSdefines the agency relationship between
Fannie Maeandits servicer SeeECF Nos.32-48 Following Berezovskythe court finds that
Wells Fargo was an agent for Fannie Math respect to theorrower’sloan; therefore, Fannie
Maehas a alid and enforceable property intereseeBerezovsky869 F.3d at 933.

Next, defendantargue that Fannie Magsoperty interest is unenforceable because
under Nevada law, Fannie Ma&s required to record its intereBefendants citéo NRS §
106.21Q which they argue requires “[a]ny assignment of the beneficial interest aioded of
trustmustbe recorded . . .” (emphasis added). However, the Nevada Supreme Court’s recent
rulings on this issue are instructiigee OneWest Bank FSB v. Holm Int'| Props., L482 P.3d
741, 2018 WL 6817052 (Nev. Dec. 20, 2018) (unpublisie8R Invs. Pool 1, LLC v. Green
Tree Servicing, LLC432 P.3d 718, 2018 WL 6721370 (Nev. Dec. 17, 2018) (unpublished). |

=]

OneWestthe Court determined that because Fannie Mae purchased the loan before the statute

was amended in 2011, the prior version of NRS § 106.210 appiniVest2018 WL 6817052,
at *1. As the Court provided, the earlier version of the statute stated, “any assigointhe
beneficial interest under a deed of tmmstybe recorded and does not prevent an assignee from
enforcing its interest if it chose not to record the assignmieht(tjuoting NRS 8§ 106.210(1)
(1965)) (emphasis added by the Court). TherCtherefore concluded that “Fannie Mae’s
failure to record its ownership interest has no bearing on this ¢dse&imilarly, Fannie Mae
purchased fils loan in 2004, so the earlier version of the statute will applyFandie Mae’s
failure to recordts ownership interest has no bearing on this case.

Next, defendants argunatFannie Maegave consent to the foreclosure through its owr]

governing documents which warned entities servicing its loans that an HOAvbeid'have

" The court takes judicial nige of the Guide pursuant to Federal Rules of Evidence 201 (b)Séd).
Berezovsky869 F.3d at 932 n.2.

8 The Ninth Circuit citedSectionf Freddie Mats SingleFamily Seller/ServiceGuide to support a ruling
that the Bank and Freddie Mac had the requisite agency relationship ad defimes Montierth 354 P.3d
648 (Nev. 2015)See Berezovsk$69 F.3d at 933.ikewise, this District hafound thatFannie Mae’s
Guidealso illustrates the “the mechanics of this princigdent relationship” between Fannie Mae and its
loan services.Bank of Am., N.A. v. Pueblo at Santa Fe GoAds’ninc., Case No. 2:1:6v-01199GMN-
CWH, 2019 WL 1338384t *4 (D. Nev. March 25, 2019).
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lien priority over the mortgage lien.” However, the Ninth Circuit has made tlattitere is no

implicit consent to the foreclosure through inaction:

The Federal Foreclosure Bar does not require the Agency to actively resist
foreclosureSeel2 U.S.C. § 4617(j)(3) (flatly providing that “[n]Jo property of the
Agency shall be subject to . . . foreclosure, or sale without the consent of the
Agency.”). Rather the statutory language cloaks Agency property with
Congressional protection unless or until the Agency affirmativelgqeishes it.

Berezovsky869 F.3d at 929. Herdefendants concedkeat the Agency has not affirmatively
consented to the foreclosure and therefore, the federal foreclosure bar is &pplicab

Finally, defendants argubatbecause LVDG waa bona fide purchaser of the property,
the federal foreclosure bar does not apply. However, this District has held thdalNddwana
fide purchaser statute is preempted by the federal foreclosui®deaiPMorgan Chase Bank v.
GDS Fin. ServsCase No. 2:1tv-02451APG-PAL, 2018 WL 2023123, at *3 (D. Nev. May 1,
2018) (‘JPMorgari); U.S. Bank Home Mortgage v. Jens€ase No. 3:1¢v-00603MMD -

VPC, 2018 WL 3078753, at *2, 5 (D. Nev. June 20, 2018) (slip opiniédmjer Nevada law, a
bona fide purchaser has priority if they have no notice. However, even if IVE@ bona fide
purchaser, “[a]llowing Nevada’s law on bona fide purchasers to control in this caskbecah
obstacle to Congress’ clear and manifest goal of protecting the Agencysiagbetface of
multiple threats, including threats arising from state foreclosure |[d®Norgan 2018 WL
2023123, at *3 (quotinBerezovsky869 F.3d at 931).

For these many reasons, the court declares that the HOA foreclosure sale did not
extinguishFannie Mae'groperty interestThe court grants plaintiffguiet title and finds that
RLCON's property interest is subject Eannie Mae’sleed of trust.

7
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V.

CONCLUSION

IT IS THEREFORE ORDERED th#dationstar’s and Fanniae’smotionfor summary

judgment(ECF No.31) is GRANTED.

IT IS FURTHER ORDERED thahe Clerk of Courtenter judgment in favor of plaintiffs

and close this case.

IT IS SO ORDERED.
DATED this 28th day oMay, 2019.
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UNITED STATES DISTRICT JUDGE




