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hes Sales, Inc. et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

DWANE ROY MILLER,
Plaintiff,
V. 3:1%&v-00325RCJICBC
DEPUY SYNTHES SALES, ING ORDER
Defendant.

The Plaintiff brings five causes of action @ products liability case against t
manufactureof an orthopedic implante alleges a defect in the device caused him severe mq
complications. However, the Plaintiff cannot show that the device failed to functxpested-
a fatal flaw for all of his claims. Consequently, the Court grants summary judgmeéme
Defendant’s favor and closes the case.

l. FACTUAL HISTORY

In 2013,the Plaintifffracturedtwo bones in his lower right leg. (Mot. Summ. J. Ex. A

1, ECF No. 54.) To treat the injury. Christopher Dolasurgicallyinstalled a Synthes Lockin

System, a prescription medical device, to aligndifekenbones. (Mot. Summ. J. Ex. B. 2¢3.)

The Defendant manufacturasd distributethe Synthes Locking System. (Mot. Summ. J. at 2:1

The Defendanincludedpackage inserts thatarnedthat the device could fail if a patie
bears weight on it, if the healing process is delayed, ibisfsubjected to muscular forces frg
movement or other repeated stres@dst. Summ. J. Ex. JDr. Dolan provided the Plaintiff with

a page of instructionsonsistent with the warningMot. Summ. J. Ex. I.)
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About ten weeks later, the Plaintiéfiturned to Dr. Dolasomplainng of pain in his right
leg. (Mot. Summ. J. Ex. M. at 1According to his report, Dr. Dolan found that there was a del3
union of the bones and that the dewaes broken, because thairltiff wasweight bearing.I¢.)
The Plaintiff maintains that he followed the instructions and did not bear weight eg hi©ppn

Mot. Summ. J. Ex. 2 at 1 8, ECF No. 63.) In an affidavit, the Plamstipervisor contends th

he routinely witnessetthe Plaintiffuse a knee scooter. (Opp’n Mot. Summ. J. Ex. 3 at {1 6-V.

Over the next year, the Plaintgfcondition worsened, and Dr. Dolan transferred hiamt
associate, DrAaron Dickens. (Mot. Summ. J. Ex. X at2.) In another surgery, Dr. Dickser
replaced the original implant with another Synthes Locking System, which had a more rateu
(Mot. Summ. J. Ex. Z.) The second device also broke four months later. (Mot. Summ. J. E
. PROCEDURAL HISTORY

The Plaintiff sues contending that a design and manufacteifiegt in the initial implant
caused his medical complications. Under Nevada law, the Plaintiff claims thakefieict gives

rise to liability under strict and negligent products liability &nelaches of an implied warranty

merchantability, an implied warranty of fitness for a particular purposeamedpress warranty.

The Plaintiffretained arexpertmetallurgist and the Defendant calleéde treating physician®
testify as norretaina experts. Each party has filedmotionin limine to exclude the oth&s
experts, and the Defenddiiéd a motionfor summary judgment.
1. PLAINTIFF 'S MOTION IN LIMINE

The Courtpreliminarily addresses the Plaintigfmotion as this affects the universe
evidence for summary judgment. The Plaintiff argues that his treating physghan&l be
excluded from testifying about tleause of the device’s failure, because theyeta@ned expest
without the necessary disclosures. The Court disagrees; the phyaigansretained experts.

A. Legal Standard

Whether a witness qualifies as an expert, is a question left to ascdigdretionKumho

Tire Co. v. Carmichaeb26 U.S. 137, 152 (1999). Under Federal Rule of EvidéB2eexpertise

1 The Plaintiff alleges a “design, manufacturing, and/or material defect” in pata@ of his
operative complaint. However, Nevada does not recognize a “material defect.”
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must be helpful and based on “scientific, technical, or other specialized knowledgecaM
expert opinion testimony is based on specialized knowledge, and “a trial court should
medical expert testimony if physicians would accejisituseful and reliableJnited States v
Sandoval-Mendoza 72 F.3d 645, 655 (9th Cir. 2006).

When a party calls a witness, the party must make the necessary disclosurésdeadd
Rule of Civil Procedure 26(a); if a party fails to properly disclose, then a court mliisdexice
testimony “unless the failure was substantially justified or is harmless.'R=€iv. P.37(c)(1).
Under Rule 26(a)(2)(B), a party who “retain[s] or specially employ[s] [a wilitegsovide expert
testimony” must provide, among other things, a “complete statement of all opinions thes\
will express and the basis and reasons for them.” However, when a party callseeanasxa
percipient witness, then the party need only provide the subject matter and arguwhhe
testimony. Fed. R. Civ. P. 26(a)(2)(C). The NintincGit held that a treating physician is nof
retained expert but rather qualifies as a percipient witness when “his opinientmeed during
the course of treatmentGoodman v. Staples the Office Stgtore, LLC 644 F.3d 817, 826 (9t

Cir. 2011). However, if the physician reviewsterialoutside the scope oiis treatment to form

the basis of his testimony, then the physician must provide a report under Rule 26(di{2)(B).

A. Analysis

The Court holds that Drs. Dolan and Dickeare nontetained expest They areboth
experts because of their degrees, training, experience, and their expertise using hbe
Locking System. Dr. Dolan has more than fifteen years of experience in orthopediy andjex
“very comfortable” using the device. (OppMot. Lim. Ex. C at 82:1219, 19:2420:7, ECF No.
61.) Similarly, Dr. Dickens has over ten years of experience and has used the devins tdq
times.” (Oppn Mot. Lim. Ex. F at 125:14-23.) Thus, thaye experts.

The Court also holds that the Defendant did not retain Drs. Dolan and Dicken
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Plaintiff relies onGoodmarnto say that the Ninth Circuit held that treating physicians should be

considered retained experts whenever they rely on their expertise. Howes/es atmisreading

of the opinion. There, the court of appeals only held that treating physicians should be cor
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retained or specially employed to provide expert testimony when they created theiafteaw
their courses of trément. Goodman 644 F.3d at 826. ThNinth Circuit affirmed the district
court’s conclusion thaletailedreports were required when a pastattorney provided physiciar
with materialsthat helped to form the basis of their testimonies for the purposes of litigdtior

Here, Dr. Dolan formed his opinion about the cause of the Plasntiédical complication
during his treatment. In a report from the appointment where he founithéh@évice had failed
he noted that the break was “secondary to weight bearing.” fQypt. Lim. Ex. D at 2.) The
Plaintiff corroborated this report in his deposition. After being asked whether Dan Btdted
why the implant broke during the appointrhehe Plaintiff testified that Dr. Dolan “looked at n
like | had been walking on [my leg].” (Opp’n Mot. Lim. Ex. E at 59:11-20.)

Likewise, Dr. Dickens also formed his beliefs over the course of his treatdreBickens
reviewed the notes from Dr. Doldhat indicated the system failed because of the Plaist
noncompliance, antle suspectedat that time that the break “might have had something to
with [the Plaintiffs] weight bearing status early on in the treatment process.” iQypt. Lim.
Ex. F at 12:8-15.) Additionally, Dr. Dickensiedical records state that the device broke bec
the Plaintiff “had walked on [his leg] against recommendations.” (Opp’n Mot. LynGEat 1.)

This Court finds that there is no indication in the record ¢fther physiciarformedhis
opinion on the basis of informati@ftertreatment. Rather, the evidence indicates that they fof
their opinions while treating the Plaintiff. Thus, the testimonies are admissiblence.

V. DEFENDANT’'S MOTIONS IN LIMINE AND FOR SUMMARY JUDGMENT

Next, the Court considers the Defendantotions The Defendant argues that there are
material facts in genuine dispute that would entitle the Plaintiff to recovery. dime &yrees ang
grants summary jugiment on all claims and denies the Defendanbtion inlimine as moot.

A. Summary Judgment Standard

A court should grant summary judgment when “the movant shows that there is no d

dispute as to any material fact and the movant is entitled to judgme matter of law.” Fed. R.

Civ. P. 56(a). A factual dispute is genuine when “the evidence is such that a reasonabledu
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return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inc77 U.S. 242, 244
(1986). Only facts that affetihe outcome are materiddl.

To determine when summary judgment is appropriate, courts use a -shrflemg
analysis. Wen the party seeking summary judgment would not bear the burden of proof 3
it satisfies its burden by demonstrating that the other party failed to estabéiskeanial elemen
of the claim or by presenting evidence that negates such an el@ualetéex Corp. v. Catretd 77
U.S. 317, 30 (1986)(Brennan J., concurring). Summary judgment should be denied if eith
initial burdenis not metor, if after that burden is meate other party establishes a genuine disj
of material factMatsuslita Elec. Indus. Co. v. Zenith Radio Cqr$75 U.S. 574, 5886 (1986).

B. Analysis

Applying this standard, the Court holds that the Defendant has satisfied its burelachf
claim. Thus, the Court grants summary judgment for the Defendant in full.

1. Strict Products Liability

The Plaintiff raises a claim of strict products liability arguing that a desigecdahd

manufacturing defect in the first Synthes Locking System caused his injuriesclaon of strict

products liability to prevail under Nevada law, a plaintiff must prove that (1) teedkft placed

a defective product in the market and (2) the plaintiff suffered an injury whickaused by the

defect.Allison v. Merck & Co., In¢.878 P.2d 948, 952 (Nev. 1994).

The Defendant argues feummary judgment on four grounds: (1) the Plaintiff faileg

at trial

t

or the

hute

1

to

show a defect; (2) the Plainti#f misuse caused his injuries; (3) the Plaintiff failed to produce a

medical expert for causation; and (4) the learned intermediary doctrinedssthiel Defenda
from liability. The Court agreesith the Defendant’s initial argument.

First, the Plaintiff failed to show th#te device is defectivsjnceit worked as reasonabl
expected and the Plaintiff has no commercially feasible alternative. For desigmnufacturing
defects, Nevada applies the consumer expectation test, which states that a prddiettive
when it “fail[s] to perform in the manner reasonably to be expected in lighs ofature ang

intended function and was more dangerous than would be contemplated by the ordinan
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Ford Motor Co. v. Trejp402 P.3d 649, 650 (Nev. 2017) (quot@mnis v. Mapes Hotel Corp
470 P.2d 135, 138 (Nev. 1970)). The reasonable expectation may be influenced by warni
accompany a productd. at 65%. Accordingly, “warnings should shield manufacturers fr
liability unlessthe defect could have been avoided by a commercially feasible change in"d
Robinson v. G.G.C., Ina808 P.2d 522, 525 (Nev. 1991).

Courts have routinely held that the duty to warn of risks associated with presc
medical devices runs only to the physietamot toconsumerslirectly.See, e.gEllis v. C.R. Bard,
Inc,, 311 F.3d 1272, 1279 (11th Cir. 200Epr the manufacturer’s liability, it is immateri

whether he physician relays the warngig the consumetd. at 1283 While generally a questio

of fact, awarning is adequatas a matter of law when it “@ccurate, clear, and unambiguoug.

Felix v. HoffmanA_aRoche, InG.540 So. 2d 102, 105 (Fla. 1989) (collecting casH®. Tenth
Circuit has enumeratedn@nexclusive list of factors to considardetermining the adequacy of
warning: (1) whether the warning conveyed the scope of danger, (2) whether the wamnegad
seriousness of the possible harm, (3) whether physical aspects of the warning wduéd
reasonably prudent person, and (4) whether the means by which the warning was conkey
adequateThom v. BristeMyers Squibb Cp353 F.3d 848, 853 (10th Cir. 2003) (citiRgtman
v. Upjohn Co0.890 S.W.2d 425, 429 (Tenn. 1994¢cordYamaha Motor Co., U.S.A. v. Arnqu
955 P.2d 661, 665 (Nev. 1998).

In this case, the Defendant provided a warning insert to the treating physicians
Summ. J. Ex. D a21:8-9.)The Plaintiff does not challenge the sufficiency of the Defensl3
warning, but if he had, such a challenge would fail. Applying these factors to this warning
that a physician should have been apprised of the dangers associated wittheskevice The
warning statd, in bold and underlinel font, that thedevicecan break when the bones falil
unionize The warning continwk in regular font, that “If healing is delayed .the implant will
eventually break due to metktigue.” (Mot. Summ. J. Ex. J at 1Additionally, the warning
unambiguously cauti@d: “In the absence of solid bony union, the weight of the limb al

muscular forces associated with moving a limb, or repeated stresses e@napekatively small
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magnitude, can result in failure of the implantld) Furthermorethe warning listdthe injuries
that could resultunder @& enlarged, bold, and underlined heading: breakage of the im|
nonunion of the bone, and paifd.(at 2.)

Bothtreating physicians showed a strong command of these dangers. Drubdéastood

that the device could fail from weight bearing, (Mot. Summ. J. Ex. H 432)7from the bones$

not healing fast enoughgd( at 78:5-9), ofrom normal stresses and forcgsl. at 79:25-80:7).tl
is only material whether Dr. Dolan was adequately warned, because hiewasysicianvho
prescribed the first devictleverthelessDr. Dickens’ knowledge of the warning is evidence t
reasonable physicians would have seen and understood the warning. Dr. Dickens knew
device could fail from bearing weight, (Def. Opp’n Mot. Limine Ex. F 1211), orfrom a
delayed bony union, (Mot. Summ. J. Ex. GG 2223). Whether the Plaintiff saywread, or
understoodhe warning isirrelevant See Ellis 311 F.3d at 1283. Thus, the warning is adequa
a matter of law, and the reasonable expectatiost encompass this warning.

The earliest evidence that the device failed was-geayxhat Dr. Dolan took ten week
after the surgerthat showed a delayed union of the bones. The Plaintiff has no evidence to 1
that the device failed prior to the delayed union. The warning noted that the deuatéad if the
bones did not heal properlnd the Plaintiff offers nalternative; genif hepointed tathe second
more robust device, such an argument would be in ormone disputethatthe secondlevice
failed, and the Plaintifhow claims that device is also defective. (Opot. Summ. J. 12:31.)
Critically, adequé&e warningsnegatdiability absent a showing of a commercially feasible, s
alternative Robinson 808 P.2d at 525. Thus, the Plaintiffannot show a defect

The Plaintiff makes twadditional arguments responseHe argues first“The mere
evidence of a malfunction is sufficient evidence of a defeltt.”a 14:9.) The Plaintiff does ng
provide where he acquired this conclusory assertion. The closest stateonerhe Nevada
Supreme Court is “that proof of an unexpected, dangerous malfunction may suftabiske a
prima facie case for the plaintiff of the existence of a product defsteickiewicz v. Nissan Mot

Corp.in U.S.A, 686 P.2d 925, 928 (Nev. 1984). In that case, the steering wheel of a car su
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locked, causing a crash, and there was no warning of this possibility. Harggltbection could
not have been “unexpected” since Blaintiff was warned that thaevicecould break.

Next, the Plaintiffposits a defect by stating that the device wassafficiently strongn
the abstract without providing a practical alternatikecording tohim, the Synthes Locking
Sydem should mver break absent abusdowever,a reasonable consumer could not expect
Plaintiff's idealized product, since thearningalerts cosumerghatthe device could break fror
prolonged healing, moving a limb, or other repeated stresses of maglitude.The Plaintiff

does not show the device departed fitsawarning The Plaintiff has no evidendbkat the devicg

failed before there waa delayed union of the boneso evidencethat there is a safer angd

commercially feasible alternativand no evidence that shows when or why the device faites
Plaintiff wasentitledto a reasonable produenota perfectunbreakablene.Thus,neither of the
Plaintiff's arguments survive judicial scrutiny, and no reasonable juror could find a defect.

Second, turning to Defendant’s other argumehis Defendaniakes a compelling cag
that the Plaintiff misused the product by failing to conitth medical adviceFacebook pictures
medical reports, and the physiciatsstimoniesall evidence noncompliancH.the Plaintiff did
misuse the product and that misuse was the cause of the psddiate, then the Plainti case
mustfail. See Andrews v. Harley Davidson, |n£96 P.2d 1092, 1095 (Nev. 1996jowever,

whether the Plaintiff complied with medicadvice is subject to a genuine dispute, becausg

Plaintiff and his supervisor sweidnat he complied with theghysiciansinstructions. A reasonable

juror could believe these testimonies; thus, summary judgmargppropriate on this basis.
Third, the Defendant is not entitled to summary judgnieaged orthe Plaintiffs failure
to provide a medical expert. Under Nevada law, a plaintiff must produce medicdltegperony
to establish causation, when “the cause of [the injury] is not immediatedyey.”’NealLomax
v. Las Vegas Metro. Police Dép574 F. Supp. 2d 1193, 1199 (D. Nev. 20@8jd, 371 F. Appx
752 (9th Cir. 2010) (citingynited Exposition Serv. Co. v. State Indus. Ins, 8%4. P.2d 423, 421
(Nev. 1993)). In order to proveausabn here the Plaintiff must show (1) that the device fall

because of a defect and (2) thas thilure caused the Plaintif medical complications.
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Nevada law does not require a medical expert to show that the device failed be@a

Ise O

defect—this is not a medical injury. On the other hand, the law does require a medical expert t

opine that the failure of the device caused the medical complications. Nevertthed3gintiff
can rely on the treating physicians for this conclusion. Even thougtbéheye that the devic
failed because of alleged abuse, they do not dispute that the device failddhtahds failure
harmed the Plaintiff

Lastly, theDefendant relies on the learned intermediary doctitmvever,Nevada has
only applied the doctrine casedased orailure to warndefects Kwasniewski v. SanoAventis

U.S., LLG No. 2:12cv-515, 2012 WL 6589250, at *2 (D. Nev. Dec. 17, 20a8)d, 637 F. App’x

405 (9th Cir. 2016)Moses v. Danek Med., Indo. cws-95512, 1998 WL 34024164, at *4 (D.

Nev. Nov. 30, 1998)Klasch v. Walgreen Cp264 P.3d 1155, 1158 (Nev. 201The Plaintiff
does nobffer anyargumento rebutthe application of the doctrineere Nonethelesshe Court
declines to speculate whether Nevada would extbisdorotection to other defectgspecially
when the Court has another adequate basis for granting summary judgnsamh, theCourt
grants summary judgment on this cause of acbecause the Plaintiff caat show a defect.

2. Negligen Products Liability

The Plaintiffalsoargues that the Defendants negligent.For this cause of actigrthe

W

Plaintiff must prove: “(1) an existing duty of care, (2) breach, (3) legal causation4and (

damages.Turner v. Mandalay Sports EnttnLLC, 180 P.3d 1172, 1175 (Nev. 2008). In ordef

prove breachhere the Plaintiff would need to show that the device was defective and th

Defendant acted unreasonalfheePapike v. Tambrands Incl07 F.3d 737, 744 (9th Cir. 1997).

However, as discussed above, the Plaintiff cannot meet the less onerous standardyo
showing a defect. Thus, the Court grants summary judgment on this claim.

3. Breach of an Implied Warranty of Merchantability

The Plaintiff initially raised a breach of an impliaérranty of merchantability but now,

in the Plaintiffs Correction (ECF No. 67), concedes that this warranty “is clearly not anns

this case.” Consequently, this Court grants summary judgment in the Defsrfdaat’
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4. Breach of an Implied Warranty of Fitness for a Particular Purpose
According to the Plaintiff, the Defendant breached an implied warranty of fitoess
particular purpose. Nevada Revised Statutes 104.2315 provides for an implied warran
particular purpose when: (1) the seller has reason to know of a particular purg¢2¢ that the
buyer relies on the sellarskill or judgment to furnish a good that is fit for such a purpose.
Plaintiff fails to prove either of these essential elements. First, there is tttulparpupose on
which the Plaintiff could conceivably relyhis use was ordinary. Second, there is no evidg
that the Plaintiff relied on the Defendanjudgment in determining how to treat his leg. Theref
the Court holdshatsummary judgmerfor the Defexant is propeon this claim.
5. Breach of an Express Warranty
Lastly, the Plaintiff alleged a breach of an express warranty but now admits
oppositional brief that he has no basis in the record for this claim. The Court adreefore,
the Court grants summary judgment in favor of the Defendant on all of the Plardifses of
actionand need not consider the Defendant’s motion in limine.

CONCLUSION

IT IS HEREBY ORDERED that the DefendasmtMotion for Summary Judgment (EC

No. 54) isSGRANTED.
IT IS FURTHER ORDERED that the Plainti$f Motion in Limine (ECF No. 60) i
DENIED.

IT IS FURTHER ORDERED that the DefendanMotion in Limine (ECF No. 71) i$

DENIED AS MOOT.
IT IS FURTHER ORDERED that the Clerk shall enter judgmentciosk the case.

IT IS SO ORDERED.
Dated thi:26th day of August, 2019.
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