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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
MICHAEL WILLIAMS , Case No0.3:17-cv-00355MMD -WGC
Plaintiff, Order
V. Re: ECF Nos. 45 and 49
MARKS, et al.,
Defendars.

On July 5, 2019, Plaintiff made a motion to be allowed to retain copies of his nj
records relevant to his litigation in his cell to be able “to properly prepararfunary judgment.
(ECF No. 45 at 3.) Plaintiff recognized thafNevada Department o€orrections(NDOC)
Administrative Regulation (R) 639.02.&tates that “[c]opies of health record shall not be relg
directly to the inmate while incarcerated.” However, Plaintiff argued thatlhevithin the
exception to the prohibition as the ARt&sat subparagraph 02.8:

Exception to this release shall be made only when an inmate is personally
involved in a lawsuit directly involving medical issues that would require the

use of his/her medical records, as verified by the Office of the Attorney
General.”
AR 639.02.8; ECF No. 45 at 3.

Plaintiff also predicated his motion on another provision of AR 639, i.e., 639va3ich
states “[a]n inmate is prohibited from possessing any portion of their mediaa fikeeir persor
in their cell or on the yard unless otherwise permitted by a court orttikrat 3.)
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Defendants Isidro Baca, Dana Marks and Melissa Mitchell, who were suedaucidén

of deliberate indifference to a serious medical need (ECF No. 3 apppsed Plaintiff’'s motior).

(ECF No. 47.) [efendants ssertedPlaintiff should not be entitled to possess medical recor|
his cell because Plaintiff‘failed to provide acompelling reason for setting aside the NDOC|
long-standing policy of prohibiting inmates from possession their medical reicotialsir cells.”
(ECFNo. 47 at 2.) Defendants further argued that:

“Plaintiff appears to interpret AR 639 as an invitation to obtain a court order

and ignore the records review process. This interpretation is incorrect. The

NDOC is not inviting inmate to obtain orders and possess their records in

their cells. Rather, AR 639.02€8mply recognizes that the Office of the

Attorney Generalmay need to instruct medical staff to directly release

medical records to an inmate and that the medical stafé permitted to

comply with such instructions. AR 639.03.1 simply recognizes the force of

a court order and that medical staff are permitted to comply with such an

order.”
(ECF No. 47 at 3; emphasis added

Defendants submitted a prior version of AR 639 which was in effect from April 25,
to January 8, 2012, Exhibit B. (ECF No-2the AR was titledtemporary.) The former versio
of AR 639 did not contain the litigation exception language appearing in the current véi&sk
639 Instead, paragra® of the 2012012 version simply prohibited NDOC staff from provid
an inmate copies of his medical records. (ECF No. 47-2%t 4.)
The next version of AR 639 Defendants reference in the one adopted on March

which is the AR regarding mediceecords which currently remains in effe¢ECF No. 474,

Exhibit D.) Defendants do not explain what AR(s) regarding medical records may hay

! Defendant Brian Ward was sued for interference with Plaintiff's vfjaccess to the grievance proce
ECF No. 50 at 1.

2 The 2010-2012 version also made no reference to any deference NDOC should prociletomler
allowing an inmate to keep his records in his aslhev appears in AR 639.03.1.
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adopted and utilized from 2012 through March 1, 2018. Defendants did submit, howe
undated dclaraton of former Director of the Nevada Department of Corrections Greg

pertaining to the 2022012 version of AR 63%ntitled ‘Declaration of Greg Cox, in support

Defendants’ Brief Addressing the Confidentiality and Safety and SecusiigdsPertaining to

Inmate Medical Records” (ECF No. 4F Coxs Declaration was originally filed in the case
McCabe v. Gibbons, 3:09€v-2444{ RH-RAM. (ECFNo. 72-1, 12/5/201) The Cox Declaration
identifies the policy rationale for the reasons the former versions éf38Kand Medical Directiv
(MD) 707) thenin effectwhich prohibited inmates from possessing medical recorels safety
and security of the inmate and the institution.

NeitherDirector Cox’s Declaration nor Defendants’ opposition memorandum in this
(ECF No. 47), however, addressed what revisions to AR 639 occurred between 2012 (v
version, i.e., Defendants’ Exhibit B; ECF No-2,/expired) and March 1, 2028vhen the currer
version of AR 639 was adopted. (Defendants’ Exhibit D, ECF No. 47-4.)

The current version oMedical Directive707 (ECF No. 475) prohibits inmates fror

possessing medical recorads the yard (ECF No. 475, P 13 at p. 5 and thecurrent version of

AR 639.02.8 states copies of an inmatmedical records shalot be“releasedto the inmate,

Thecurrent version of AR 638lsoallows medical records to be releasedn inmatéwhen an

inmate is personally involved in a lawsuit directly involving medical issues that wemdte use

of his/her medical records, as verified by the Office of the Attorney Gener&@lPP? o. 474, P

98 at pp.4-5.)

3 Both theformer vesion of MD 707 (EEF No. 472 at 4 P 8) and the current version (ECF N&-4 at 5
(P 13)) only prohihbted the inmate from possessing medical recoaisthe yard. These MDs do not
address any prohibition about the inmate possessing medical recordssith his ¢
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As mentioned abové)efendants’ counsel argued that AR 6280 . . simply recognize
that the Office of the Attorney Genenalay need to instruct medical staff to directly release
medical records to an inmate and that medical staff are permitted to comply with
instructions’ Defendants’ counsel also argued that an inmate must show a “compelling res
setting aside the NDOC's lorgjanding policy of prohibiting inmates from possessing me
records in their cells.”HCF No. 47 at 2 peferdants tirthercontendedhat AR 639.03.1simply
recognizes the force of a court order and that medical staff are permittedgly @ath such ar
order.” (d. at 3; emphasis added.)

This court in its order of July 24, 2019 (ECF No. 49), recognized the federal court’s
deference to “the judgment of prison officials in matters of security,” cBahlgv. Wolfish, 441
U.S. 520, 546-47 (1979). This court’s order quoted further from the Supreme Court’s ded

Bell:

“[M]aintaining institutional security and preserving internal order and
discipline are essential goals that may require limitation or retraction of the
retained constitutional rights of both convicted prisoners and pretrial
detainees."ld. "[T]he problems that arise in the deyday operation of a
corrections facility are not susceptible of easy solutions. Prison
administrators therefore should be accorded waaging deference in the
adoption and execution of policies anégiices that in their judgment are
needed to preserve internal order and discipline and to maintain institutional
security."ld. at 547 (citations omitted). "Such considerations are peculiarly
within the province and professional expertise of correctional officials, and,
in the absence of substantial evidence in the record to indicate that the
officials have exaggerated their response to these considerations, courts
should ordinarily defer to their expert judgment in these mattietsdt 548
(citation andquotation marks omitted).

(ECF No. 49 at pp. 2-)
Adopting the Defendants’ argument that an inmate must soanapelling reasdrunder

639.02.80 be able to possesscordsin his @ll, thecourtimposed a similar requirement that
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inmate mustiemonstratéextraordinary circumstances” to allgrossession of medical records
his cell.(ECF No. 49 at p. 3.)

In retrospect, and after further analysis of this question in other inmateging cases
the court determines it erred in imposing eithef'campelling reasdn or “extraordinary
circumstaces$ requirementponthe most recent version of AR 632.8. (ECF No. 44 at 45.)
For whatever reason and the Attorney General’'s opposition did not explair the Nevada
Department of Corrections modified the 2€@1 2 version of AR 639 (ECF No74), whichas
aboveprohibited inmate possession of records the current version of AR 639 which provig
an exception to the possession prohibition, i.e., if the inmate is “personally involved isug
directly involving medical issues that would require the use of his/her records.” (&CGF-Alat
4-5.) The onlypreconditionis that the Office of the Attorney Genemalust “verify” that the
inmate’s medical records are “directly involved” with issues arising in auiawEhe Defendants
argumenthat to trigger this release of records the Attorney General “may ndediact medical
staff to directly release medical records to an inmate” is erroneous. (ECF Hb34@mphasi

added.) This argument misstates the language of thdnsiRad, the Attorney General need o

n
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law
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verify that the inmate’s litigation involves medical issusguiring the use of the inmate’s medical

records.*
NDOC Administraive Regulatbn (639) does natquire an inmate to demonstrate he
a“compelling reasoh or that there aréextraordinary circumstees$ to allow him to receive hi

records. Therefore, the court nowdeterminesthat imposing a “compelling reason”

4 Notably, Defendants’ memorandu(ECF No. 47)did not argue Plaintiff's Eighth Amendment claims
asserted in his civil rights acti@me irrelevant to his medical recordSed, Screening Order, ECF No. 3
at 6 which allowed Plaintiff's Eighth Amendmengedicalclaims to proceed.)
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“extraordinary circumstance” qualification to AR 639 was in error. By this decigiencdurt

merely corludes NDOC should comply with the bldekterterms of AR 639.02.8.
This court’s order (ECF No. 49) is, therefore, overturned. Any request by an |

inmate including byPlaintiff Williams, to NDOC to have his medical recorddeasedirectly to

the him while incarcerateghould be resolved by NDOC in accordance with AR 639.82.8.
IT 1SSO ORDERED.

Dated:October 29, 2019.

°> The court emphasizes, however, that this order reconsidering the catli#sdecision isiot predicateg
upon the terms of AR 639.(B3which states an inmate is prohibited fronsgessing medical records “

NDOC
oo G, Cobb
William G. Cobb
United States Magistrate Judge
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their person, in their cell or on the yand ess otherwise permitted by court order.” (emphasis added.) An

order the court might entemder this subsection could very well require an inmate to demonstrate a

compelling reasonroextraordinary circumstance to overcome the NDOC medical repoofiébition.
Instead, this order isasedstrictly onAR 63902.8which explicitly permitselease of medicalecordsto
the inmatef the records areelated to the inmate’s litigation.




