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Business Factors, Inc Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
MERCEDES URBINA CaseNo. 3:17¢ev-00385WGC
Plaintiff, | ORDER

V. Re:ECF No. 33
NATIONAL BUSINESS FACTORS, INC.
OF NEVADA,
Defendant

Before the court i®laintiff Mercedes Urbina’s Renewed Motion to File Records Un(
Seal. (ECFNo. 33))
|. BACKGROUND

Urbina previously filed a motion seeking to file certain records under seal. (BCFoN
After setting forth thestandard for sealing recordeetcourt denied that motion without prejudic
for a multitude of reasons, including: (1) Urbina did not file the documents she sought to|
sealed with her motiofwhich would have been provisionally sealed by the Clerkeithe motion
was pending); (2) Urbina did not specifically describe the documents she sought to fileaaid
so that the court could determine the propriety of sealing the docuyig®nisbina did not indicate
why she sought to file the documents under seal (i.e., correlate them wittdiagoenotion);
(4) Urbina did not address the compelling reasons or good cause standards discDased for
Auto Safety v. Chrysler Group, LCC, 809 F.3d 1092 (9th Cir. 2016Jert. denied, 137 S.Ct. 38
(Oct. 3, 2016); (5) Urbina erroneously asserted that medical records are theagpienally kept
secret”;and(6) Urbina erroneously relied on the Health Insurance Portability and Accoitgtal
Act of 1996 (HIPPA) as a basis for sealing the records. (ECF No. 30.) The couedddibsa
she could renew her motion, but any future motion shoatdect the deficiencies noted in th

order.
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On January 18, 2018, Urbina filed her renewed motion. (ECF No. 33.)
[I.LEGAL STANDARD

“Historically, courts have recognized a general right to inspect and copyg pedirds and

documents, including judicial records and documerfise’ Kamakana v. City and County of

Honolulu, 447 F.3d 1172, 1178 (9th Cir. 2006) (internal quotation marks and citation omitted).

“Throughout our history, the open courtroom has been a fundamental feature of the Am
judicial system. Basic principles have emerged to guide judicial discretiorctieggeublic access
to judicial proceedings. These principles apply as well to the determination dfevb@{permit
access to information contained in court documents because court records often providetimy
sometimes the only, bases or explanations for a court’s decistdmér v. Kontrabecki, 745 F.3d
1024, 1025 (9th Cir. 2014) (quotiBgown & Williamson Tobacco Corp. v. F.T.C., 710 F.2d 1165,
1177 (6th Cir. 1983)).

Documents that have been traditionally kept secret, including grand jury transowmjpt

warrant materia in a preindictment investigation, come within an exception to the general rj

of public accessSee Kamakana, 447 F.3d at 1178. Otherwise, “a strong presumption in favor

access is the starting pointd. (internal quotation marks and citation omitted). “The presumpt
of access is ‘based on the need for federal courts, although indepeirttéeed, particularly
because they are independetd have a measure of accountability and for the public to h
confidence in the administration of justiceCénter for Auto Safety v. Chrysler Group, LLC, 809
F.3d 1092, 1096 (9th Cir. 201&¥rt. denied, 137 S.Ct. 38 (Oct. 3, 2016) (quotibigited Sates
v. Amodeo (Amodeo 11), 71 F.3d 1044, 1048 (2nd Cir. 1999glley Broad Co. v. U.S Dist. Court-
D. Nev., 798 F.2d 1289, 1294 (9th Cir. 1986)).

There are two possible standards a party must address when it seeks to file antdo
under seal: the compelling reasons standard or the good cause st@asedaedter for Auto Safety,
809 F.3d at 10987. Under theompelling reasons standard, “a court may seal records only W
it finds ‘a compelling reason and articulate[s] the factual basis for its rulitigowt relying on
hypothesis or conjecturelt. (quoting Kamakana, 447 F.3d at 1179). “The court must the

‘conscientiously balance[ ] the competing interests of the public and the paotgegks to keep
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certain judicial records secretd. “What constitutes a ‘compelling reason’ is ‘best left to tlj
sound discretion of the trial courtld. (quotingNixon v. Warner Comm., Inc., 435 U.S. 589, 599
(1978)). “Examples include when a court record might be used to ‘gratify privaespitomote

public scandal,’ to circulate ‘libelous’ statements, or ‘as sources of basiriesnation that might
harm a litigants competitive standing.’fd. (quotingNixon, 435 U.S. at 598-99).

Center for Auto Safety described the good cause standard, on the other hand, a
exception to public access that had been applied to “sealed materials attached V@ gydismion
unrelated to the merits of a caskl” (citing Phillips ex rel. Estates of Byrd v. Gen. Motors Corp.,
307 F.3d 1206, 12134 (9th Cir. 2002)). “The ‘good cause language comes from Rule 26(c
which governs the issuance of protective orders in the discovery processotirhmay, for good
cause, issue an order to protect a party or person from annoyance, embarrassmesigroppre
undue burden or expenséd: (citing Fed. R. Civ. P. 26(c)).

The Ninth Circuit has clarified that the key in determining which standard to appl
assessing a motion for leave to file a document under seal is whether the documengsl! fioop
sealing accompany a motion that is “more than tangentially related to the ofiericase.Center
for Auto Safety, 809 F.3d at 1101. If that is the case, the compelling reasons standard is app
not, the good cause standard is applied.

1. DISCUSSION

Urbina states that she issued a subpoena to Tahoe Fracture Clinic, and received do¢

in response to the subpoena on December 18, 2017. She states generally that the dmmtaien!
her personal medical history, as well as the contracts she signed with TabieeClinic. She
seeks to file the entirety of Tahoe Fracture Clinic’'s subpoena response wd8heealso wishes
to file an unredacted copy of Tahoe Fracture Clinic’'s September 23, 2016af&#ph of
Benefits” (EOB} under seal. These documents are designated by WbExhibits A and Efiled

in as ECF Nos. 34, 35andwere provisionally sealed by the Clerk while the motion for leave

! Throughout this actionUrbina has referred to the billing statement sent by Tahoe Fracture Clinig

September 23, 2016, as an EOB. The court has reviewed the documetttpa cacasions. It is exactly as described:

a billing statement. An EOBon the other hand, usually refers to a document sent by a health insunapeago
reflecting what portion of medical services were paid by the insurenvateyoff by the provider, and the amoun
owed by the patient.
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file under seal is pendinglrbinaindicates that these records establish she could not have ¢
$614.52 when defendant National Business Factors, Inc. of Néilg) began assessing
interest.

Despite beingpreviously advised to the contrarnand without citing any authority to
supporther position,Urbinaagain argues that the traditional presumption of public access
not apply to the documents she seeks to have filed under seal. This is simply not the G
Kamakana v. City and County of Honolulu, 447 F.3d 1172, 1178 (9th Cir. 2006), the Ninth Circy
discussed the kinds of documents which have traditionally been kept secret, whidke oreind
jury transcripts and warrant materials in a-pr@dictment investigation. 447 F.3d at 1178. Medic
records are not included in this category; therefore, “a strong presumption in faeces$ is the
starting point.”ld. (internal quotation marks and citation omitted). Urbina, once again, hag
overcome that presumption.

Urbinaarguesas she did in her prior motiaat HIPPA requres that her records be fileg
under seal. As was explained previously, HIPPA restioigred entities from disclosing
individually identifiable health informatiorgee 45 C.F.R. § 164.502(allrbinasigned a release
authorizing Tahoe Fracture Clinic to disclose her records (ECF No. 24 ai®:46 C.F.R. 8
164.512(e) (a covered entity may disclose protected health information in tike obarjudicial
proceeding in response to a court order or in response to a subpoena if there is asssianjes th
of the protected information has been given notice of the request)). Moreover, Idrbimiaa
covered entity, andhe isseelng to introduce heownrecords therefore HIPPA does not restrict
their entryinto the public record.

Like her prior motion Urbina once again fails to explain why she seetsfite the

documents under seal. In other words, she hasorotlaed or tetheredhem with a specific

motion pending before the courThe court is not a repository for documents unearthed| i

discovery.Urbina makes passing reference to certain of the documents in her second re
motion for leave to amend, but there is no specific citation; moreover, avreivtee documents
is not necessary to comprehend the arguments being made. A statembatdbatiments support

or prove one’s case is not sufficient reason for the court to file them under seal.
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Urbina again failed to address the compelling reasons or good cause starictadsedr
in Center for Auto Safety. The court undertook a review of the documents. Many of them do
appea relevant to any motion pending before the court, and more importantly, do not cg
confidential or sensitive information that would justify their sealing. Urbinemslahat Tahoe
Fracture Clinic’s September 23, 2016 billing statement contains her sensititreihamation
and should be sealed. i$ldocumenthowevergenerally describes services performed, as well
charges, payments, adjustments, and patient responsibility, but does not go intmfadetasl
that the court views as justifying sealing, or even redaction.

Having failed to sustain her burdddrbina’s motion isDENIED, and the documents,
having not been correlated to any specific filing before the court, wlHTi CKEN from the
record. In the futurgny motion for leave to file a document under seal shall comply with the |
standards described in this Order, as well as the court’s order in ECF No. 30.

IT1SSO ORDERED.

DATED: February 14, 2018.
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WILLIAM G. COBB
UNITED STATES MAGISTRATE JUDGE




