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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

RENO TECHNOLOGY Case N03:17<cv-00410LRH-WGC
CENTER 1, LLC,
ORDER
Plaintiff,
V.
NEW CINGULAR WIRELESS
PCS LLG
Defendant.

Plaintiff Reno Technology Center 1, LLC (“RTC”) has filed a motion for summz
judgment(ECF No29)on two of its claims againsiefendantNew Cingular Wireless PCS LLC,
(“AT&T”) .1 AT&T responded and separately filed its own motion for summary judgment (
NO. 28) on alfive of RTC’s claimsRTC has also sougldave to file a sureply in opposition to
AT&T’s motion for summary judgment. (ECF No. 36or the reasons stated below, the €ou
will grantRTC’s motion to file a sureply, deny RTC’s motion for summary judgment, and de
AT&T’s motion for summary judgment in part and grant it in part.

|. Factual Background and Procedural History

This dispute centers around a 1997 agreement for the lease of a 200 square foot po

a rooftop on a commercial building in Reno, Nevada. (ECF No. 29 at 4). AT&T's predecesq

interestentered into the leage operate a communicatisfacility thatallowed for construction

1 Neither RTC nor AT&T were original parties to the contract at issue in this $ame the contract was

signed in 1997, there have been sevassignments on both the lessor side (RTC) and the lessee

(AT&T). Unless otherwise noted, the Court wilfeeto thevariousassignors as RTC and AT&T for clarity.
1
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and maintenance of related facilities, towers, antennadyuhtihgs (ECF No. 28 at 3; ECF No.
29 at 4. In December 2000, RTC acquired ownership of the building and became AT{
landlord under the lease. (ECF No. 29 at 4). Neither party disputes that one of thal teates
of the contract was that AT&T was requir install its own power meter and pay the utilitie
company directly for any electricity it used. (ECF No. 28-dt ECF No. 29 at 5). This is oppose
to installing a submeter connected to the landloraiieeter which draws electricity througlhe
landlord’s meter. (ECF No. 29 at 5).

AT&T concedeshat it never properly installedsgparat@ower meter. “Sometime beforg
2000,” AT&T hired an independent wtvacbr to install a separate meter f@ower its
communications equipment. (ECF No. 28 atAjhough ameter was installed, the contracto
“wired it directly to[RTC’s] meter and did not put a submeter ird.Y This meant that AT&T
was powering its aonmunications equipment with RTC’s electricithy August 2000, RTC'’s
predecessor in interest learned that AT&T had not properly installed the mgtdre two parties
came to an agreemewhereinAT&T would pay the predecessor in interést its power sage
based on an average daily consumption rbte.RTC assumed control of the lease in March 20
after the predecessor in interest defaudled became AT&T’s direct lessotd( at 6). AT&T
asked Robert C. Rothe, the principal of the management company that owns the build
question, if it could continue with thaaily consumption ratpayment agreemenfd. at 6). RTC
has alleged that shortly after assuming control over the lease, Rothen toltkmown AT&T
representative overéhphone that RTC wanted AT&T to abidg the original terms of the lease
—i.e. AT&T installing its own power meter. (ECF No. 31 at 6). During the same phon&Ta&l,
purportedly agreed to install its own metéd. X AT&T disputes that this conversati@ver took
place. (ECF No. 28 at 6).

During the ternof the lease, RTC alleges thatiabk “reasonable steps” to assure AT&T’
compliance with the lease. Rothe stated that he visited the building’s utility re@malsemes

over the yeargollowing the phone call, and when he did, he observed a power meter lal

“AT&T” which, in his opinion, appeared to be “separate, functional, and activated.” (ECF Nag.

at 7).RTC also asserts that Rothe “regularly” review3tC’'s monthly utility bills, butnever sa
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“anything indicating a problem in the bills or requiring further investigatidd.y RTC eventually
discovered AT&T's breach in April 2015, when an electrician assessingated tenants’
electricity usage noticed that AT&T’s meter was connected directly to RT€lern{d. at 8).
According to RTC, although AT&T had indeed installed a meter, it was an “ieact
nonoperational submeter.” (ECF No. 29 at 6). Rothe was reportedly “shockdidttver that
AT&T had not abided by the ternos the lease(ECF No. 31 at 9).

In its complaint, RTC argues that AT&T “concealed” the fact that it was tappiagtan
power. (ECF No. 41 at 9). In its response to AT&T’s motion for summary judgm&mC
explains its theory behind how AT&T allegedly concealed its-campliance with the lease
agreement. It states that AT&T uses an onbased payment systeran by a secongarty
vendor, @SS, for the payment atitility charges it incurs at leased commercial properties. (E
No. 31 at 7). Under the sgsn, AT&T’s utility bills are sent directly to its account witiAES
where it can review the billand paythem (Id.) RTC did not have access to AT&T'SASS
account, so it was unable to see if AT&T was being charged directly foedsielty usage at
RTC'’s building. (d. at 7~8). MoreoverRTC has alleged that AT&T was drawing power from th
circuit that served the building’s parking lot lights, making it “impossible [for Rd@otice the
usage from review of the utility bills.'ld. at 7). This is because the parking lot lights genera
consistent power consumption regardless of tenant vacancies in the buittiag 9j.

Following the discovery of AT&T’s noioperational power meteRTC asserts that it took
immediate action tdiscern the extent of AT&T’s electrical usage. Rothe instructed an electri
to install a device that monitors electrical usage onto AT&T's powerling- (B& 31 at 9)The
collected da revealed that AT&T’s power usage accounted for roughly four to five peoten
RTC'’s total monthly utility charges for the propertig.) After collecting data for twelve months
RTC contacted AT&T in September 2016 to inform it that it had not been abiding by tiseoferi
the lease agreemernid (at 10) A September 15, 2016 email between AT&T employesdirmed
that there was no record in CASS of AT&T ever making utility paymengsutdities company
for its energy usage at the lease site. (ECF Nd.Q34t 2). In April 2017, AT&T paid RTC for its
utilities usage from August 2015 to March 2017. (ECF No. 31 at 10). The following month, A]
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installed a working, separate power meter to its communications equj@ndrgince then, it has
been paying the utility company directly for powed.

RTC has equested that AT&T pay it for its utilities usage from April 2001 téy 2015
and April 2017 to June 2017; RTC has calculated the damages at $146,644.46 for the

payments and $156,441.81 in interest. (ECF No. 31 atRIIG. also seeks attorney’s fees and

court costs pursuant to a provision in the lease agreenhtR{TC filed its complaint in state
courtin June 2017andAT&T timely removedthe actiorto this Court in July 2017. (ECF No. 1)
The Court is now faced with RTC’s motion for partial summary judgment (ECF No.n29)
AT&T’s motion for summary judgment (ECF No. 28).

Il. Legal Standard

MISS

Summary judgment is appropriate only when the pleadings, depositions, answers t

interrogatories, ahadmissions on file, together with the affidavits, if any, show “that tiseme
genuine issue as to any material fact and that the [moving party] is entijelghoent as a matter
of law.” FED. R.Civ. P.56(c). In assessing a motion for summary judgment, the evidence, tog
with all inferences that can reasonably be drawn therefrom, must be readghtthekt favorable
to the party opposing the motidvlatsushita Elec. Indus. Co. v. Zenith Radio Coffg5 U.S. 574,
587 (1986)Cnty of Tuolumn&. Sonora Cmty. Hosp236 F.3d 1148, 1154 (9th Cir. 200The
moving party bears the burden of informing the court of the basis for its motion, alting

evidence showing the absence of any genuine issue of materi&ldhtex Corp. v. Catretd77

bthe

wi

U.S. 317, 323 (1986). On those issues for which it bears the burden of proof, the moving party

must make a showing that is “sufficient for the court to hold that no reasonablef iact could
find other than for the moving partyCalderone v. United Stateg99F.2d 254, 259 (6th Cir.
1986).

To successfully rebut a motion for summary judgm#rg,nonmoving party must point
to facts supported by the record which demonstrate a genuine issue of materRééset v.
Jefferson Sch. Dist. No. 14208 F.3d 736 (9th Cir. 2000). A “material fact” is a fact “that mig
affect the outcome of the suit under the governing l&mderson v. Liberty Lobby, Inel77U.S.

242, 248 (1986). Where reasonable minds could differ on the material facts at issuerysu
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judgment is not appropriat8ee v. Durang/11 F.2d 141, 143 (9th Cir. 1983). A dispute rdgey

a material fact is considered genuine “if the evidence is such that a reasonabtdeijdireturn a
verdict for the normoving party.’Liberty Lobby 477 U.S. at 248 he mere existence of a scintillg
of evidence in support of theonmoving party’spositionis insufficient to establish a genuing
dispute; there must be evidence on which the jury could reasonably find fanrtheoving party.
See idat 252.

Where, as here¢heparties filed crossnotions for summary judgment on the same clain
the court must consider each party’s motion separately and on its own meritag“the non
moving party in each instance the benefit of all reasonable inferedc€sl’.U. of Nev. v. City of
Las Vegas466 F.3d 784, 7901 (9th Cir. 2006). Further, in evaluating the motions, “the co
must consider each party’s evidence, regardless under which motion the elsddfered.”Las
Vegas Sands, LLC v. Nehnd32 F.3d 526, 532 (9th Cir. 201 8ee alsoFair Hous. Council of
Riverside County, Inc. v. Riverside TwWd9 F.3d 1132, 113®th Cir. 2001)“[T]he court must
consider the appropriate evidentiary material identified and submitted in soppoth motions,
and opposition to both motionsefore uling on each of them.”).

[ll. Discussion

RTC’s motion requests summary judgment on two of its claitreach of contract under
Nevada law antireach of the implied covenant of good faith and fair dealing. (ECF No. 29 &
AT&T, on the other hand, regsts summary judgment on all RTC’s claith@rgues that RTC’s
first two claimsand its third (quantum meruit) are barred by Nevadiaxsyear statute of
limitations. (ECF No. 28 at 2)it further argues that RTC’s fourthhaim (conversion) is barred by
Nevada’s thregear statute of limitations, and that its fifth claim (fraudulent concealment) is
supported by any evidence in the recold.) Because the resolution of RTC’s claims turns (
whether they are barred biye statute of limitations, the Court will examiA&&T’s motion for
summary judgment first. But before the Court reaches the merits of the parttesisnd will
first determine whether RTC should be allowed to file a sur-reply.

i
i

|

S,

t 3).

not

N




© 00O N o o A W N P

N NN N N N N N DN R P R P R R R R R
o ~N O ;O N D0 N RO OO o0 N oY 0N 0O O NEReR O

A. RTC'’s Motion for Leave to File a SurReply

RTC requests permission to file a saply to addres@&T&T’s citation (in its reply in
support of its motion for summary judgmeta)a Nevada Supreme Court cadRdf v. Kowa) 352
P.2d 819 (Nev. 1960yhich it argues is not applicable in this cdddénderlLocal Rule 72(b),
parties wishing to file a streply must first seek leave of the Court, andrile states that the
motions themselves are discouraged. This reflectSolet’'sreticen attitude towardsur+eplies,
as “they usually are a strategic effort by the-nmovant to have the last word on a mattBetkett
v. Brinx Resources, Ltd2013 WL6058487 at *1 (D. Nev. Nov. 14, 2013) (quotingvery v.
Barsky 2013 WL1663612, at *2 (DNev. Apr. 17, 2013) But on the other hand, it is imprope
for a movant to raise arguments inrnéply that it did notraise in its original motion because i
does not afford the nemovant the opportunity to fairly respor@arstarphen v. Miller 594 F.

Supp.2d 1201, 1204, n. 1 (D. Nev. 2009). When the Court does permiteplythe normovant

[

may only address matteraised in a reply to which it would otherwise be unable to respand.

Beckett 2013 WL6058487at *1 (citingKanvick v. City of Ren@008 WL 873085, at *1, n.1 (D.
Nev. Mar. 27, 2008)).

The Court will allow RTC to file its sureply. In its response to AT&T's motion for
summary judgment, RTC argued thdevada Revised Statute 11.2@dlled the statute of
limitations for its breach of contract action because that statute “treats amgmiaypon an
existing contract as an acknowledgement of the debt.” (BR&F31 at 11)In responseAT&T
cited theRiff case for the proposition that a partial payment on a contract under NRS dde20(
not revive a claim that has already expired under the statute of limitati@SN& 34 at 6)The
focus of RTC's sureply is todispel any notiothatRiff is applicable to the instant cagecause
AT&T did not object to RTC’s motion, the Cowill grant RTC’s motion to file a streply. See
Local Rule 72(d) (the failure of an opposing party to respond to a motion constitutes a cons
the granting of the motion).

7
7

2 AT&T did not file a response to RTC’s motion for leave to file arsgty.
6
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B. AT&T’s Motion for Summary Judgment

1. Claim One-Breach of Contret

Turning to the merits of the motio&T&T first argues that RTC’s claim for breach of th
lease agreement is tiat@rred and subject summary judgmeriiecause the statute of limitation
has runNevada law provides thateach of contract actions have agear statute of limitations
period. Nev. REv. STAT. 811.190AT&T states that it is “undisputed” that RTC knew that AT& ]
was in breach of the lease agreement no later than Marchb2@@iise that washen Rothe
allegally told the unknown AT&T representative that he wanted AT&T to abide by the term
the lease agreement. (ECF No. 28 at 8). It is at this point, AT&T argues, tGBah&i actual
knowledgeof AT&T s material breachand thereforeRTC cannot avail itselbf the discovery
rule to toll the statute of limitationdd( at 10) AT&T also argues that there was no tolling of th
statute of limitations because pursuant to NRS 811.390allbged oral promise to install g
separate power meter was reduced to writing(ld. at 9).In response, RTC asserts that the staty
of limitationsactuallyhas been tolled becausgave AT&T an opportunity in March 2001 to curg

its violations and Rothe’s inspections of the utility room revealed nothing out otlinawy. (ECF

No. 31 at 19)RegardingAT&T’s §11.390 argument, RTC asserts that it is misplaced betaeise

lease agreement is governed under NRS 811.200 rather than 811.390.

In determining whether a statute of limitations has run against an action, the timeem
computed from the day the cause of action accrG&&ik v. Robison944 P.2d 788, 78Nev.
1997).For breach of contract actions, a claim accrues as soon as “the plaiotf$ or should
knowof facts constituting the breactBemis vEstate of Bemj967 P.2d 437, 440 (Nev. 1998
(emphasis in original). This rule, which has been widely adopted, is known as thesdysaile.
In a discoverybased cause of actisach as a breach of contragiplaintiff must use due diligencs
in determining the existerf a cause of actioid. (citing Sierra Pacific Power Co. v. Ny889
P.2d 387 Nev. 1964). When the plaintiff knew or should have known of the facts constituting
elements ofts cause of action igenerallya question of fet for the trier of factSoper By and
Through Soper v. Mean803 P.2d 222, 224 (Nev. 1995he cause of action will be tolled unti

the point where the plaintiff had actual or constructive knowledge of the defendaesich.

7

\"ZJ

s of

e

—+

e

A4

LSt |

the




© 00O N o o A W N P

N NN N N N N N DN R P R P R R R R R
o ~N O ;O N D0 N RO OO o0 N oY 0N 0O O NEReR O

Petersen v. Bruerr92 P.2d 18, 20 (Nev. 199ismissabased on atatute of limitationslefense
is only appropriate “when uncontroverted evidence irrefutably demonstratesfipthscovered
or should have discovered the facts giving rise to the cause of a&ems, 967 P.2d at 440
(citing Nevada Power Co. v. Monsanto C855 F.2d 1304, 1307 (9th Cir. 1992)).

As to the parties’ 811.200 and 811.390 arguments, the Court findédtatparties are
mistakenRTC interprets 811.200 as meaning that because AT&T continued to pay rent und
lease agreement, its breach of contract action premised on the failure taimgtgting power
meter was repeatediglled until it discovered the breach in April 2015. (ECF No. 31 at 11). T

is a faulty reading of the statute and the defining caséhafull, 811.200 states that:

The time in NRS 11.190 shall be deemed to date from the last transaction or the
last item charged or last credit given; and whenever any payment orpakioci
interest has been or shall be magen an existing contract, whether it be a bill of
exchange, promissory note or other evidence of indebtedness if such payment be
made after the same shall have become due, the limitation shall commence from
the time the last payment was made.

NEV. REv. STAT. 811.200RTC argues thé#11200 ‘treats any payment upon an existing contrg
as an acknowledgement of debt that tolls the applicable statute(s) of limitationsauntiielvhen
the last payment was made.” (ECF No. 31 at While that statemenis correct,811.200is
inapplicable in this caseéAt no time during the lease agreement did AT&T ever owe RT(
contractuadebt; indeed, there is no dispute that aside from its failure to install a sepavate |
meter AT&T followed the terms bthe contract and made timely rent payments to RTC. The ca
that RTC cits in support of its positiomvolve a repayment of a loan where the debtor defaul
andthe breach of contract action was premised on the loan deSaelt.e.g., Hanchett v. Bla
100 F.817, 818 (9th Cir. 1900) (cause of action premised on the failure of a debtor to
repayments on his mortgagatiller v. York 548 P.2d 941, 945 (Nev. 197@i(ure to repay a
promissory note). Moreover, these cases and several others interpreting 811 .2@0CGbart has
reviewedinvolve installment payments a debt (usually a mortgage or promissory naetb)jch

is not the case herBee, e.g., First Commerce, LLC v. Sheck Gaming,dat7WL 3013252D.
Nev. July 13, 2017) (defendant rented restaurant equipment for 61 months andsteadeent
payments)Rocky Mountain Powder Co. v. HamIB10 P.2d 404 (Nev. 1957) (petitioner failed t
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make all repayments on a promissory ndt®re, RTC’s breach of contract claim is premised
AT&T’s failure to install its own power meter, not its failure to make a rent patyoreather
manner of repayment on a debt. RTC cannot bootathapach of contraatlaim premisedon a
potentiallytime-barredbreached contractual provision to a Ameached contractual provision t(
avoid the statute of limitations.

But even if the Court were to constrid@&T’s failure to install a working power meter ag
a “debt,” RTC’s theory would still fall shorRTC correctly states that many jurisdictions
including Nevada, “apply the general principal that a partial payment oot éaftes the debt out
of the operation of the statute of limitations.” (ECF No. 31 at 12, n.5). But a partial paymanf
time-barred debt does not save the debt ftbenstatute of limitationsstimpson v. Midland Credit
Management, Inc.2018 WL 4643110at*4 (D. Idaho Sept. 27, 2018afplying Nevada law).
This is becaus&11.200requiresthat the payment be made upon an “existing contral€’
Supreme Court of Nevada has clarified tha term “existing contract” means “an existin
[enforceable] contract and not a contract the enforcement of which has alreadligdwesh by
the statute of limitationsRiff v. KowaJ 352 P.2d 819, 820 (Nev. 1968p even if the Court were
to construeAT&T’s obligation to install its own power meter as‘@bt” and an installment
payment, it is still subject to being tirtb@rred by the statute of limitations.

AT&T’s reliance on 811.390 ialsomisguided811.390 states that “[n]Jo acknowledgmer
or promise shall be sufficient evidence of a new or continuing contract wherédketthe case
out of the operation of this chapter, unless the same be contained in some writing sidresd
party to be charged thereby, except as provided in NRS 11.2OORNV. STAT. 811.390. AT&T
assertghat this statute prevents RTC from arguing that the statute of limitatioegliettause the
unnamed AT&T representative’s March 2001 promisRathe to install a separate power mets

was not reduced to writing. (ECF No. 28 afl@). What AT&T ignores, however, is that at th

b

it

by t

=

e

time its representativpurportedlymadea promise to install a separate meter, AT&T was already

under an obligation to install a separate meter pursuant teritten lease agreement. Had RTC

discovered AT&T’s breach in March 2001, it would h&ael a timely claim for breach of contrag

regardess of the representative’s statem8mfl..390is a codification ofhe common law rule that

9
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a promise to pay an indebtedness is binding on the prorhteerdebt is still enforceable, or if it

would be except for the presence of a statute of limitati®ESTATEMENT (SECOND) OF

CONTRACTS 882 (AM. LAW INST. 1981) Cass, Inc. v. Production Pattern and Foundry Co.,,In¢.

2017 WL1128597 at *15 (D. Nev. Mar. 23, 2017). This rule is a method of reviving a debt after

the statute of limitations period has passed; it does not, as AT&T appears to,ulpgast a
valid written promise from being enforced during the statutory périaad as RTC has pointed
out, AT&T cites nocaselawto support its position.

The resolution ofvhether RTC’s breach of contract claim is tHyered then,turns not
on any statutory provision, but on the outcome of the discovery rule. After reviewingtlabdke
evidence, the Court determines that themeegenuine issueof material fact as to whethelTR
had actual notice of AT&T'’s breach and whetheexercsed proper diligence in monitoring
AT&T's compliance with the lease agreemehs. to the former, there is no dispute that in Marg
2001, RTC learnedfrom AT&T) that its predecessor in interest had entered into an alter
arrangement with AT&T whereby AIT would pay an average daily consumption rate. (ECF N
28 at 6; ECF No. 31 at 6). But what is unclear is whether RadCactual noticéhat AT&T had
failed to install a separate, fully functional meter. A March 29, 2001 email@eggKoechlein
(a representative of RTC’s predecessor in inteted®TConly reveals that AT&T had agreed tg

continue the previous payment arrangement, not that it had not installed a pogre(E@f No.

28-1 at 84). This email is what prompted Rothedntact an AT& representative and insist that

AT&T follow the original terms of their dealld. at 3940). In his deposition, Rothe testified thg
he communicated RTC’s position to AT&T, who, accordinBtithe agreed to abide by the term
of the deal.Id. at 46-41; ECF No. 31 at 6). Again, it is unclear whether RTC knew AT&T
had not installed a working power me#gthe time of Rothe’s phone conversation, and moreov
AT&T disputes the existence of the conversation in the first place. (ECF No628 at

Ther is also an issue of material fact as to whether RTC and Rotimelact in monitoring

AT&T’s compliance following the phone conversation constituted “due diligencéd gace

3 See, .9 RESTATEMENT (SECOND) OF CONTRACTS 882 cmt. b, illus. 1 (A&. LAW INST. 1981).
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RTC under the protection of the discovery riBemis v. Estate of BemB67 P.2d 437, 440 (Nev.

1998). RTC has alleged that over the lifespan of the lease agreement, Rothe inspected tl

building's utility room “several times” and saw a power meter labeEB&T” that in his view,
appeared to be working. (ECF No. 31 at 7). AT&T’s own utility analyst, Susan Bated that

given the appearance of the meter, Rotbeld have “no way of knowing” that the meter wasn

—

functional. (ECF No. 3b at 15-16). RTC has also argued that the method in which AT&T was

drawing power for its communications facility (through the parking lot circugtjle it impossible
for RTCto discover the conduct. (ECF No. 31 at 7). As before, AT&T contests the fact that

did anything &aall to ensuréAT&T’s compliance with the lease agreement, let alone inspect

RTC

the

utility bills and utility room. (ECF No. 28 at 6). As the Ninth Circuit has stated, sinles

“uncontroverted evidence irrefutably demonstrates” that the plaintiff disetd\w@ should have

discovered the breach, whether or not it did so remains a question of fact to be deteyrttieed b

trier of fact.Nevada Power Co. v. Monsanto C855 F.2d 1304, 13698 (9th Cir. 1992) (citing

Mosesian v. Peat, Marwick, Mitchell & C&27 F.2d 873, 877 (9th Cir. 1984)). Given that the
parties dispute wheth&®TC exercised any diligeneg all, it can hardly be said that the facts ate

“uncontroverted.” t will be up to the trier of fact to determimdnetherRTC exercised reasonable

diligencein monitoring AT&T’s conductSee Nevada Power C&55 F.2d at 1308 (“Where the
cause of action was belatedly discovered, the issue whether the plaintiff exeecisedable

diligence is a question of fact.”) (quotifignmel v. Moss803 F.2d 519, 521 (9th Cir. 1986)).

In sum, AT&T has failed to demonstrate tljh) there is a statutory bar to RTC’s breagh

of contract claim, and (2) that there is no genuine issue of material fact agriocowhow RTC
discovered the breach. Therefpthe Court will deny AT&T’s motion for summary judgment o
RTC'’s breach of contract claim.

2. Claim Two— Good Faith and Fair Dealing

AT&T also requests summary judgment on RTC’s second claanviolation ofthe

>

implied covenant ofjood faith and fair dealing for the same reasons stated in the previgus

section. The Court wikimilarly deny AT&T’s motion on this clainAll Nevadacontracts impose

upon the parties an implied covenant of good faith and fair dealing, which prohibitsdigrbit
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unfair acts by one party that work to the disadvantage of the Stia¢e. Dep’t of Transp. v. Eighth
Judicial District Court in and for County of Clark02 P.3d 677, 683 (Nev. 201Under Nevada
law, aclaim for a violation of the covenams subject toa fouryear statute of limitations.
Schumacher v. State Farm Fire & Cas. Ci67 F. Supp.2d 1090, 1094-95 (D. Nev. 200&).N
REv. STAT. 811.190(2)(C)RTC has premised its claim for a violation of the covenam®{&T's
failure to install asseparate power meter and pay for its own electricity. (ECF Naatl6-7). As
the Court explained above, tharestill genuine issues of materiattaas to when RTC discovereq
AT&T’s breach andvhetherRTC'’s conduct following March 2001 was sufficiently diligeftt.
the finder of fact determines that RTC had actual or constructive knowbédge&T’s breach
more than four years before RTC filed ityplaint, it will be barred from seeking damages und
a good faith and fair dealing theory.

3. Claim Three- Quantum Meruit

AT&T nextargues that the Court should grant summary judgment on RTC’s clain]
guantum meruit because such a remedy is unavailable when, as here, there is attalid
contract.(ECF No. 28 at 13)AT&T does not, however, cite to any Nevada law to support
proposition.RTC counters by stating that it only plead quantum meruit as an alternative |
breach of contract claim. (ECF No. 31 at 22hder Nevada law, quantum meruit serves a du
purpose. Quantummeruitfirst acts as a “gafiller” to supply a missing term iacontract to create
a contract impliedn-fact. Certified Fire Prot. Inc. v. Precision Const283 P.3d 250, 3780
(Nev. 2012). In its second role,ptovidesa harmed party withAppropriateestitutionwhenthat
partyis the victim ofunjust enrichmentd. at 380-81.

AT&T is mistaken that quantum meruit cannot be plead when an express contract
See J.A. Jones Const. Co. ghter McGovern Bovis, Inc89 P.3d 1009, 101(Nev. 2004)citing
Paterson v. Condo28 P.2d 499, 500 (Nev. 193@)The contractor may ... base his action upq
both the contract and upon a quantum meruit by setting up the former in one count, attdrth
in another in his complairi). In Topaz Mut. Co., Inc. v. Marslhe Nevada Supreme Court
explained that “[a] plaintiff may assert several claims for relief and be awaatadges on

different theories.” 839 P.2d 606, 610 (Nev. 1992). Of course, a plaintiff cegooater more in
12
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damages than its total loss plus any punitive damédieBut it is not improper for RTC to plead
guantum meruit in the alternative to breach of contract. Therefore, the Court wilAG&T’s
motion for summary judgment on this claim.

4. Claim Four — Conversion

AT&T next arguedor summary judgment on RTCtonversiorclaim. Under Nevada law,
conversion is defined as a “distinct act of dominion wrongfully exerted over aisopleesonal
property in denial of, or inconsistent with his title rightSvans v. Dean Witter Reynolds, Lns.
P.3d 1043, 1048 (Nev. 2000) (quotiantz v. Redfie|B26 P.2d 413, 414 (Nev. 1938} is an
act of general intent, which means that care, good faith, or a lack of knowledgmtaltt as
excusesld. AT&T argues that RTC’s conversion claim should be dismissed because conve
is a tort claimandit must be premised on something other than a breach of a contract. (EC
28 at 14). RTC responds by asserting that its conversion claim is premisedXI& Ds failure
to install a separateopver meter, but rather on its usage of RTC’s electricity without permiss
(ECF No. 31 at 22). Whether conversion has occurred is generally a question of factifalethe
of fact. Rebel Communications, LLC v. Virgin Valley Water D015 WL4172442 at *10 (D.
Nev. July 9, 2015) (citinfevans 5 P.3d at 1048).

The Court agrees with RTC. It is undisputed #Wa&T did not installa separate power
meter instead AT&T installeda meter thatook its power from RTC’s main meter. (ECF No. 3
at 4). AT&T does noattempt to argue that it had RTC’s permission to use its electricity to po
AT&T's own communications facilities. Nor does it deny that it did in fact use RTC's elgctri
to power its equipment.he evidence before the Court indicates that AT&T used RTC’s powg
run its communication facilities from the moment they were installed in th&3&@s until the
installation of AT&T’s separate meter in May 2017. (ECF No. 31 at 8, 10; ECF Nib ai14—
15). But under Nevada law, conversion carries a thyear statute of limitationSShupe & Yost,
Inc. v. Fallon Nat. Bank of Nevad®&47 P.2d 720, 72@21 (Nev. 1993);NEv. REv. STAT.
811.190(3)(c)And the discovery rule also applies to conversion claims, with the claim begin
to accrue “ndater than the time at which the injured party becomes aware of the taRamgis

v. Estate of Bemi®67 P.2d 437, 440 (Nev. 1998). Thus, like before, it will be up to the trie
13
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fact to determinewhen RTC’'s conversion claim began to accrue, which turns on whe
discovered that AT&T was improperly siphoning its electricity.

5. Claim Five- Fraudulent Concealment

Lastly, AT&T requests summary judgment on RTC’s final cause of aetifsaudulent
concealment under Nevada law. To prevail on a claim for fraudulent concealment,iti plasit
prove that: (1) the defendant concealed or suppressed a material fact; (2)ndartdefeas under

a duty to disclose the fact to the plaintiff; (3) the defendant intentionallyeatator suppressed

the fact with the intent to defraud the plaint{#) the plaintiff was unaware of the fact and would

have acted differently if he had known of the concealed or suppressed fact; and (5) betaus
concealmenbr suppression, the plaintiff suffered damadi & Sons Farms, Inc. v. Jain lIrr.,
Inc., 933 F. Supp.2d 1279, 1292 (D. Nev. 2013) (citteyada Power Co. v. Monsanto C891
F. Supp. 1406, 1415 (Nev. 1995). AT&T focuses its argument on the secarduirement
that it was under a duty to disclaseRTC the fact that it had not installed a separate power mq
To trigger a duty to disclose a fact, Nevada requires that there be a fiduciarispecial”
relationshipbetween the partiekl. (citing Dow Chem. Co. v. Mahlur@70 P.2d 98 (Nev. 1998)).
AT&T argues that there was neither a fiduciary nor a special relationship betsadeantd RTC,
and as suctRTC cannotlegally meet the elements for a fraudulent concealment claim. (ECF
28 at 16).

Such instances of a “special relationship” between parties have been found al s
situations, such as a real estate agent/vebdger, insurer/insured, trustee/benklig, and
attorney/clientrelationshipsNevada Power Co. v. Monsanto C891 F. Supp. 1406, 1416, n.3
(D. Nev. 1995) (collecting casesh Nevada Power Cp.this Court found thaho special
relationship existed between a seller and purchaser of ed¢eimgipment because the relationsh
was a “straightforward vendeendee relationship.ld. at 1417.The Court reached the sam{
conclusionon the same basis Feri & Sons Farms, Inc. v. Jain Irr., In®933 F. Supp.2d 1279,
129394 (D. Nev. 2013)On the other hand, this Court has previously denied a defendant’s md
for summary judgmentvherethe relationship between the parties ameditd an “arms’ length

real estate transactiorBaroi v. Platinum Condominium De\LLC, 2012 WL2847919 at *8-9
14
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(D. Nev. July 11, 2012). IBaroi, the plaintiffs had purchased several condominium units from

the defendants but alleged thatythad misrepresentdtbw much money they (plaintiffs) could
earn by renting out the unitgl. at *6. The Court detenined that a reasonable fact finder cou
find that the defendants were liable for fraudulent concealment whiengpesentatives told the
plaintiffs that they could make their money back by renting the condominiumsedasgicial

projections to the contrarid.

d

In this case, the Court finds that no special relationship exists between RTC aid AT&

RTC has not provided the Court with any authority in wiaiclourt has found a special relationship

betweena vendorand vendee, nor has the Court found engs research. The situation at han
does not fall into any of the established categories, including the rea agtit and vendor

relationshipRTC wasot selling property to AT&T, but rather leasing a small space on the roo

d

ftop

of a building it owned so th#the lattercould install telecommunications equipment. RTC does not

attempt to argue that its relationship with AT&T falls within the purview &f ofthe established

categories, but insteadpeats its allegations against AT&T and makes conclusory statements tha

AT&T’s conduct was “peculiarly within its knowledge and not within [RTCa} and reasonable

reach.” (ECF No. 31 at 27). This is litthaore than a restatement of the operative law and

insufficient to demonstrate that it had a special relationship with AT&T.

Another important distinction that RTC overlooks is that in fraudulent concealment

actions, the party with superior knowledge conceals that knowledge prior to thegsidrithe
contract.See, e.g., Baroi v. Platinum Condominium DekC,2012 WL2847919 at *3 (D. Nev.
July 11, 2012) (defendant’s representatives misrepresented the rental valodavhmium units
duringprivateshowings to the plaintiffprior to their salig Epperson v. Rolaff719 P.2d 799801
(Nev. 1986) (prior to the sale of a home, defendants told plaintiffs that the home had aagivigr |
system, but it did not\l. Nevada Mobile Home Brokers v. Pen@tio P.2d 724, 726 (Nev. 1980
(defendants claimed that a particuteice for the sale of plaintiffs’ mobile home was the highe
price they could get, but it was nothis is not the case here, as RTC has not provided the C
with any evidence that AT& entered into the contract withe intent to never install a separats

power meter and timsteaddraw power from RTC’s main meter. The Court is also highly doubt
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of RTC’s argument because if RTC’s interpretation of the law was correctevtieey plantiff in
everybreach of contract action would also have a claim grdulent misrepresentation when the
defendant was aware that it was actively breaching the contract but remained IsideistclBarly
not the purpose behind the tort of fraudulent concealns®d, e.g.RESTATEMENT (SECOND) OF
TORTS 8550

Because RTC cannot demonstrate that a special relationship existed betwee@&&nd A

it cannotestablish one of the necessary adats of fraudulent concealment. Thus, the Court wi
grant AT&T summary judgment on this claiferi & Sons Farms, Inc. v. Jain Irr., InA33 F.
Supp.2d 1279, 1293-94 (D. Nev. 2013).

C. RTC'’s Motion for Partial Summary Judgment

The Court nowbriefly turns to RTC’s motion, which requested summary judgment on

first two claims— breach of contract and a breach of the implied covenant of good faith and
dealing. (ECF No. 29 at 3). Based on the Court’'s discussion of AT&T’s motion for symm
judgment the Court will deny RTC’s motion on the same grounds. The success of Rl
allegations turns on whehe trier of fact findghat RTC hadoticeor should have had notice of
AT&T's breach.
IV. Conclusion

IT IS THEREFORE ORDERED that RTCiaation to file a swreply (ECF No. 36) is
GRANTED.

IT IS FURTHER ORDEREDhatRTC’s motion for summary judgment (ECF No. 29) i

12}

DENIED.

IT IS FURTHER ORDERED that AT&T’s motion for summary judgment (EGH: RB)
is DENIED as tdfirst four clams (breach of contract, breach of the implied covenant of good fai
and fair dealing, quantum meruit, and conversion) of RTC’s complaint.

IT IS FURTHER ORDERED that AT&T’s motion for summary judgment (ECF N§). 2
iIs GRANTED as to RTC's fifth claim, fraudulent concealment.
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IT IS FURTHER ORDERED that the parties shall sutitheir proposed joint pretrial order
pursuant to Local Rules 16-3 and 16-4 within sixty (60) days of the entry of this order

IT IS SO ORDERED. -

DATED this 7th day ofFebruary 2019.

LAR . HICKS
UNITED STATES DISTRICT JUDGE
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