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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

KENNETH FRIEDMAN, Case No0.3:17-cv-00433VIMD -WGC
Plaintiff, ORDER
V. Re:ECF No. 149

ISIDRO BACA, et al,

Defendang.

Before the court is Plaintifff&EmergencyMotion for Protective Order of the Court on Oral

Doc. 191

Deposition (ECF No. 149). Defendants have responded to Plaintiff's motion (ECF No. 178) and

Plaintiff has replied (ECF No. 187).
. BACKGROUND

Plaintiff is an inmate in the custody of the Nevada Department of Correctid@{Nand

has brought a civil rights action under 42 U.S.C. § 1983 and the Religious Land Use and

Institutionalized Persons Act of 2000 (RLUIPA) for conduct that occurred while ibovsed gt

Northern Nevada Correctional Center (NNCC) and High Desert State PriB&P{H

1 “Emergency Motions” are addressed in LRL.7 This rule requires, inter alia, a statemenf by

movant that prior to the filing of the emergency motion movant has participated in -amieget

confer process to attempt to resolve the matter without court action. Plaintiff’ snnfieits to
describe any effort Plaintiff undertook to first discuss with Deputy Attorney GeRarals tg
attempt to reach an agreement regarding any stay request.
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Because of the myriad of objections Plaintiff has lodged with respect to the sca
legitimate areas of examination (or even the taking of his deposition), the dbfirsiveview in
some detail thescope and naturef the Plaintiff's allegations which the court has allowe
proceed in Plaintiff's pleadings.

A. Original Complaint & Screening

Plaintiff filed his original complaint, which the cowtreened. (ECF Nos. 10, 11.) Plain
was allowed to proceed in Count | with an Eighth Amendment claim for delibedifference tg
a serious medical need based on allegation®ei@ndants Harris and Woods stopped provi
treatment for a number bfs mental health disorders. The other claims were dismissed with
to amend. (ECF No. 10.)

B. Amended Complaint & Screening

Plaintiff filed an amended complaint, which the court also screened. (ECF Nos. 1
Plaintiff broadened the narrow focus on the averments in this original complaint &hd
expandedthem in his First Amended Complaint. More specifically, Plaintiff was allowe
proceed with an Eighth Amendment deliberate indifference to serious medical lag®dsyains
NNCC Psychiaist Harris, NNCC Psychologist Nathaniel Woods, NNCC Psychologist Kylg
(now former) Medical Director Romeo Aranadlegingthat thesddefendants stopped providi

him treatment for psychological issues. Specifically, he claims he is beprived of adequa

pe and
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psychotherapy, counseling and rehabilitation, which causes him physical and psychplogical

suffering?

2 He alleges that he was previously provided psychiatric services at Sohithexda Adult Mental Heal
Services (SNAMHS) prior to his incarceration in Nevada, and then at HDSP, fetelomgsychiatrig
issues including paraphilia, pesaumatic stress disorder (PTSD) (VA diagnosed), obsessive cong
disorder (OCD), severe chronic dysthymia, clinical depression and biistader.
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He was also allowed to proceed with a claim under RLUIPA, based on allegatio
Woods, Kyle and Aranas would not allow him to obtain therapy unless he cut his hair ang
in violation of his orthodox Jewish faith tenets.

C. Supplemental Complaint

Plaintiff subsequently moved to file a supplemental complaint. (ECF No. 26.) The
granted the motion, noting it would screen the proposed supplemental complaint. (ECF N

The court screened the supplemental complaint (ECF NowBéjein thePlaintiff was
allowedto proceed with a retaliation claim in Count IV, based on allegations that he lea
April of 2018 that arDctober 2017 disciplinary charge received from psych nurse Richards

“typical form of retributioh by RichardsPlaintiff allegedthat Ownsby advised him that Ky

Pence and Wing created deliberate misdiagnoses after learning of grievances and tolawade

the need for PTSD treatment, and Plaintiff has been denied PTSD treatmene liddhis Heg
alleged that Ownsby was in a position to prevent this, but did nothing.

He also alleged in Count IV that he was put in the "hole” by Does 1 amdl 2vas
threatened with a retaliatory transfer to ESP over grievances and litigdtis claim way

dismissed without prejudice because Plaintiff did not identify the particulanabefes.

In Count V,hewas allowed to proceed with Eighth Amendment astdliation claims$

against Woods and Kyle. These claims were based on allegations that they reséretedds t

ns that

l beard,
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mental health services to only a male mental health personnel to retaliate againstfhing for

grievances and lawsuPRlaintiff alleges that they were trying to alter or suppress his sexualit)

to keep him from seeking mental health services and to discourage litigation.
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Last Plaintiff asserted a retaliation claim against Does 1 and 2 in Count VI, whig
dismissed without prejlce because Plaintiff failed to identify tBefendants®

In ECF No. 83, Plaintiff was allowed to proceed with a Second Amended Compla
was directed, howevedng file a single pleading, titled the "SECOND AMENDED COMPLAIN]
The Second MmendedComplaintwas tocontain ALL of the defendants, claims and allegat
which the court has allowed Plaintiff to proceed on screening the amended, sunbleme first
amened supplemental complaint. It was not allowed to include any additional allegations,
or parties. ltcould not include parties, claims or allegations that have been dismissed. T¢
this very clear,the court stated tha®laintiff's second amendecbmplaint may include th
following claims from the amended complaint and proposed amended supplementalrdom

(a) The Eighth Amendment deliberate indifference to serious medical needqfotein
the amended complaint) against Woods, Kyle, and Aranas, based on allegations st

defendants have deprived him of adequate psychotherapy, counseling and rehabilit

contravention of prior orders and treatment he received for his various mental heakh(lsgh

at SNAMHS and previously at HDSP).
(b) The RLUIPA claim (from the amended complaint) against Woods, Kyle and A
based on allegations that theguld not allow Plaintiff to obtain therapy unless he cut his hail

beard, in violation of the tenets of his orthodox Jewish faith.

3 In this claim Plaintiff alleged that on July 16, 2018, thé3ee cefendants contrived a need to s
Plaintiff to Ely State Prison (ESP) as a security risk and placed hiu-i8eg based on an incorrg
classification score. In addition, they threatened a retaliatory trosfieis complaints and grievances

NNCC. Hewas then placed in a housing unit with less access to calls, religioutiexctivid yard time.

This occurred days after he refused a settlement offer.
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(c) The retaliation claim (from Count IV of the proposed amended supplementabaainpl

against Richards, Woods, Kyéad Ownsby, based on allegations that disciplinary chargeq were

filed against him in retribution for filing grievances and lawsuits against NOI&f€ he court

stated that ifOwnsbywas not served by April 5, 2019, the actigvould not proceed againgst

Ownsby, and he woulde dismissed from this action without prejudice.

=

(d) The Eighth Amendment deliberate indifference to serious medical needdfctaim|

Count IV of the proposed amended supplemental complaint) against Ownsby, Kyle, Woods,

Pence, and Wg, based on allegations that they restricted him to seeing onlienaie mental
health staff members because of his protected conduct, which resulted in histaaresntal

health care being severely constrained.

(e) Eighth Amendment and retaliaticlaims against Woods, Kyle, Pence, Ownsby, |and

Richards (from Count V of the proposed amended supplemental complaint) based omrdlegati

that they restricted him to seeing only Hemale mental health staff members because qf his

protected conduct, wti resulted in his access to mental health care being severely constiained.

(f) A retaliation claim against Walsh and Doe 2 (from Counts IV and VI of the proposed

amended supplemental complaint) based on allegations that they contrived a falBeatias
score to lock Plaintiff up in administrative segregation after he refused l® thedt case, and
threatened him with a punitive transfer to ESP. In addition, after being releasad

administrative segregation, he alleges he received a retaliaémyfdr to SDCC, which hjs

f

classification notes precluded, on the basis of a false pretext of anonymous threates|ng kit

against him which were not properly investigated.

4 Ownsby was dismissed by District Judge Du as a Defendant on April 15, 2019. (ECF No. 103.)
5
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Clearly,Plaintiff's Second Amended Complaitiintains a multitude afiverse averment
against numerous Defendaritss the backdrop of Plaintiff’'s averments which must be consig
when reviewing Plaintiff's motion for protective order.

1. DISCUSSION

A. Procedural Requirements Regarding a Protective Order

As a starting point, any motion for a protective order, under Rule 26(c)(1), must in(
certification that “. . . the movant has in good faith conferred or attempted to cotifentiner
affected parties in an effort to resolve the dispute without court action.” Thigatidsh af
preliminary resolution is also an element of LR, 7discussed in footnote 1 abovElaintiff's
motion is not accompanied by any such certification. Although Plaintiff references a fattig
with Deputy Attorng General Randwhere the subject of Pliff’s deposiion wasseemingly
discussed in general tertnshere was certainly no followp discussions, orally or in writin
wherePlaintiff attemped to first resolve this discovery dispuiedoes not appear either frg
Plaintiff's description of the phone call (ECF No. 149 &) br Defendants’ counsel’'s (ECF N
179 at 23) that the discussion involved either Defendants not taking his deposition af
othemwise limiting itsscope®

Therefore, Plaintiff's motion fails procedurally for failing to satisfy FedCR. P. 26(c)(1
and LR 74. Gov't of Ghana v. ProEnergy Serv., LL677 F.3d 340, 342 (8th Cir. 201

Jordanv. Dep't of Labor 308 F.Supp.3d 24, 25 (D.D.C. 2018).

® The cowersationPlainiff alludes to was on July 12, 201&CF No. 149 at 1.)The Defendnts motion
to depos Plaintiff was filed July 18, 20(&CF No. 147). Plaiiff’s response was the motion footective
order (ECF No. 149) with no interveningeatipt to resolve the dispute.

6 Mr. Rands’ declaration states “[w]e did not have a discussion about limiting the scdys
deposition.” (ECF No. 179 at 2,  12.)
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Although the court denies Plaintiffs motion for procedurally failing to sal
Rule 26(c)tl) and LR 74, the court also finds Plaintiff's motion fails substantively, as the
will now address.

B. Substantive | ssues Governing Protective Orders

Whether and to what extent a protective order should be entered relative to a i
dispute is governed by Fed. R. Civ. P. 26(c). However, prior to discussing Rule 26(c), tf
notes that Rule 26(b) allows discovery as to any “movileged matter that is relevant to a
party’sclaimor defenses . . . .” (emphasis added.) The reason the court took great pains t
in detail Plaintiff's claims was to note the expa@ nature of Plaintiff’s civil rights claims/hich
sets the stage ifdhe discovery Defendants’ counsel wants to undeitakiee form of a Rule 3
depositionas Rule 26(b) and 30 permiitiscovery is permitted on any subject which is releva
Plaintiff's claims. Defendants represent the questioning will be “standard questioning i
background, claims and alleged damages.” (ECF No. 178 at 5.)

Typically, the party noticing the deposition may make inquiry into the depor
claimswhich the deponent has made relevaMedica v. Cox2:11¢v-02163 DAD P. (E.D. Csa
2013) (2013 WL 1281759, at *2). Medica, Magistrate Judge Drozd stated that¢bart would
not “. . . relieve plaintiff from participating in a future properly noticed depwsit. . Plaintiff

filed this action and has a duty to prosecute it diligently . . ld)) Plaintiff Medicawas a forme

" The exception would be as to any privileged matter, and as per the rule, disoayenot be had as
privileged natters. Under Rule 26(b)(5), if a party claims the subjeahgfguestion is privileged, the pa
must assert an objection that specifically enables opposing ceuagdl later, the court to assess th

lisfy
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applicability of the privilege. Examples of piteges which might pertain to this litigation are the attorpey

client privilege, the privilege against séitcrimination or certain others which probably do not appl
this setting (e.g., spousal commencing actions, physicians, clergy, etc.).
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state prisoner who commenced 4983 action who sought, among other relief, to be excuseq
giving his deposition because he was “in treatment and is taking prescribed rordi
JudgeDrozd found that Plaintiff's failure to submit any evidence showing his conditig
prescribed medicatio“. . . would render him unable to provide deposition testimony. In
Plaintiff's numerous filings in this action contradict any claim that his thoughepsaand ability
to communicate are at all impaired.” The court reaches the same conclugidnPédintiff
Friedman’s mental and medical capacity, as Plaintiff's Second Amended &oinipls numerou
motions and meorand& and most recently his motion for protective order (ECF No. 149
reply memorandum (ECF No. 187) demonstrate.

Rule 26(c) allows the court to protect a party “from annoyance, embarrassment, opp
or undue burden or expense . . In"view of the broad scope of Plaintiff's allegations aga
multiple Defendants on a myriad of subjects, the court fails to comprehend at thisgurmi
Defendants’ examination on relevant issues arising by reason of Plaintiégmtadns woulg
constitute annoyance, embarrassment, or oppressiganéral, the court balances the need o
party seeking the discovery against the burden on the party respo@dingrlia v. Koch Foods
Mississippi, LLC 838 F.3d 540, 555 (5th Cir. 2016). Again, because of the nature and co
Plaintiff's allegations, the court finds Defendants are entitled to deposifPlarhe caurt also|

finds Plaintiff has not carried his burden of demonstrating good cause to prevent hisale

8Seee.g., ECF Nos. 26, 31, 47/48, 64, 66, 71, 73, 74, 87, 95, 97, 100, 102, 108, 113, 114, 123, 1
143, 144, 153, 154, 158, 166, 169, 171, 174/175, 181, 185, 187 and 190.

® Similar to Plaintiff Modica, Plaintiff Friedman submits no competence evideéaghissical or
mental health conditions would prevent him from providing deposition testimony.
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from being taken at all, or if it is permitted, under “unduly prescriptive” seamd condition
Plaintiff demands relative to the scope of his dejwsi (ECF No. 149 at 11-13.)

The general rule, as Defendants note at p. 3 of their memorandum’is. thatourts wil

not grant protective orders that prohibit the taking of deposition testinges;. Medlin v. Andrey

113 F.R.D. 650 (M.D.N.C. BY); Salter v. Upjoin Cq.593 F.2d 649 (5th Cir. 19790 Re
McCorhill Publishing, Inc. 91 B.R. 223 (Bankr. S.D.N.Y. 1988); 8 Wright and Miller Fed
Practice and Procedurg 2037 (1986 Supp.). Sedl.S. Equal Employment Opponity

Commission v. Ceasars Entertainmet87 F.R.D. 428 (D. Env. 2006).” (ECF No. 178 at 3.)

<

eral

Therefore, the court declines to grant Plaintiffs motion to prohibit the taking of his

deposition or severely restricting the scope of the questioning.
The recording of Plaintiff's deposition will be in accordance with Fed R.RZi30(b)(3)

An officer appointed or designated under Rule 28 will conduct the deposition. Fed. R.

Civ. P.

30(b)(5). Any objection by Plaintiff to any question propounded by Defendants’ counsell “must

be stated concisely in a nangumentative and nonsuggestive manner.” Fed R. Civ. P. 30
In view of the nature of the restrictions Plaintiff sought to impose on the scopefaidants
examination of Plaintiff, Plaintiff is advised that the court nsaye“appropriate sanctions . . .

a party who impedes, delays or frustrates the fair examination of the deponent.” Fed R
30(d)(2). Onarequest by Plaintiff before the deposition is completed, Fifaghiall be allowed
thirty (30) days after the transcript is prepared to (1) review the tipisord (2) to make chang
in form or substance in the transcript by signing a statement listing the clantjbe reason

for making them. Fed R. Civ. P. 30(c)(1).

c)(2).
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Defendants shall attempt to schedule Plaintiff's deposition at a time which dg

unnecessarily conflict with Plaintiff’'s conferences with counsel regarding besakgroceedings

or other mattey attendant theretélowever, unreasonable delays sought by Plaintiff will ng
tolerated by the court. Plaintiff’'s deposition shall be commenced withinfioey(45) days o
the date of this order.
[11. CONCLUSION
Plaintiff's motion is procedurallgeficient for not having demonstrated satisfaction of

prefiling meetandconfer conference attempting to resolve the discovery dispute.

t be

[
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Substantively, the court finds Plaintiff's motion does not establish good causéht ei

prohibiting his deposition or subjecting Defendants’ counsel to the onerous conditiongfh
proposed at pp. 11-13 of his motion (ECF No. 149).

IT 1SSO ORDERED.

DATED: September§, 2019.

o . Cotbb—

UNITED STATES MAGISTRATE JUDGE

10 Although not controlling on the issues presented by Plaintiff’'s motion, Plastifés “there is no jury

demand in the Second Amended Complaint.” (ECF No. 149 ¥fftile Plaintiff may not have asserte
jury demand in this specific pleading, the parties have nonetheless adeguptessed an intent that t

Plainti

i a
his

case be addressed by a juBee ECF No. 11 (Plaintiff's Complaint and Jury Demand), ECF No. 16

(Plaintiff's First Amended Complaint and Jury Demand), ECF No 31 (HfarBiupplemental Complaint

and Jury Demand), ECF No. 183 (Defendants’ Answer to Plaintiff's Second Amenogala), etc.
10
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