Augborne v. Doctor H.D.S.P. et al
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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

BRIT F. AUGBORNE, Il| Case N0.3:17-cv-00592RCIWGC
Plaintiff, ORDER
V. Re:ECF No. 44
DOCTOR,et al.,
Defendars.

Before the court is PlaintifféMotion” (ECF No. 44} to amend the court’s scheduli
order (ECF No. 31) The court’s original scheduling ordeas revisedat Plaintiff's requesatthis

court’s status conference on October 25, 2019 (ECF No. 40), extending the discovery de

December 20, 2019. Plaintiffimstantmotion to amend the scheduling order is denied for

reasons set forth in this order.
I.BACKGROUND
On November 7, 2018, Senior District Judge Robert C. Jones screened PI
complaint. Judge Jones described the gravamen of Plaintiff’'s action as follows:

In the First Amended Complaint (FAC), Plaintiff sues multiple defendants
for events that tooklace while he was incarcerated by the NDOC. (ECF
No. 11 at 8). The FAC alleges twenty counts and seeks declaratory relief,
injunctive relief, and monetary damagdsl. at 26, 2932). Plaintiff sues

Dr. Martin, Officer Alverado, Officer Benavedez, T. Stark, and the
NDOC. (d. at 27).

! Plaintiff's filing actually had no title. From the text of the documene aliscerns that Plaintiff
requesting the court to amend its scheduling order. (ECF No. 44 at 1.)

Docke

Doc. 45

=)

g

adline to

the

aintiff's

S

ts.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2017cv00592/125700/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2017cv00592/125700/45/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

(ECF No. 12 at 3-5; footnote 4 omitted.)

The majority of Plaintiff's 20 counts were dismissatbeit without prejudice and wit
leave to amend. However, as pertinent to this order, Judge Jones allowed Count 8, all
Eighth Amendmentlaim for deliberate indifference to serious medical needs to proceed 4

“John Doe doctor at HDSP (High Desert State Prison) when Plaintiff learns thah’'sename.

* * *

The FAC alleges the following: On or about March or May 2016, Plaintiff
developed pain and boils on his stomach and backside, which he later
learned were caused by the shingles virig. gt 8). Plaintiff notifed
officers Romero and Benevedelz.] They observed Plaintiff's condition
and called medical staff, who also observed his conditiar). If was
obvious that he had serious health issuek) Medical staff told him to

fill out a kite even though hissues were clearly seriousd.f Plaintiff
spent weeks in painld.) Officers made calls to the medical staff because
they were trying to figure out what they might be exposed to when
handling Plaintiff. [d. at 9). Two days after Plaintiff was placed the
emergency doctor list, but before he saw a doctor, Plaintiff was found
unresponsive in his cell and was taken to Valley Hospitial.) Doctors

at Valley Hospital told Plaintiff that, due to the delay, the virus had entered
Plaintiff's spine. (d.) When Plaintiff was released from Valley Hospital,
he was prescribed Neurontin/Gabapentin for nerve pain and seitdes. (
Plaintiff continued on this medication for over a yeh.)(

Plaintiff subsequently was transferred from High Desert State Prison
(HDSP) to Ely State Prison (ESP)d.(at 10). Shortly thereafter, his
“prescribed treatment was discontinued without cause.)’ Rlaintiff

grieved the issue with no benefitd.) He suffered day after day and had
another shingles outbreakd Plainiff was told by nurses and Dr.

Martin that neither the State of Nevada nor the NDOC were authorized
by the F.D.A. to issue the prescribed medications he was prescribed by
the doctors at Valley Hospitgld.)

Plaintiff alleges twenty counts relatedth@se events.

2 Although the dates of the “man down” incident were not addressed in Judge SeneeningOrder,
subsequent filings have identified that time period as being between May163tfZrough May 16, 201
(ECF No. 40 at 2; ECF Nos. 41, 42, and 43.)
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(ECF No. 12 at 26, 11.-49; ECF No. 12 at 24%)JudgeJones also allowed a deliberate indiffere
to serious medical needs claim to proceed againgvibxtin as alleged in Count 14ld(at 25.)
Plaintiff chose not to further amend his complaint and the action was directed to f
on Count 8 as against Defendant John Doe doctor and on Count 14 against Dr. Martin (
24.) Dr. Martin answered Plaintiffs amended complaint as to Count 14 on July 22, 201 N¢E
30.) The court thereafter entered a scheduling order (ECF No. 31) directing discoe
completed by October 21, 2019. Pursuant to an oral motion of Plaintiff, on October 25, 2
court extended the discovery deadline up to and including December 20, 2019. (ECF No.
On September 16, 2019, apparently with respect to Count 8 against “John Doe
Plaintiff filed a document alleging that:
“the unknown name doctor has been ascertained through discovery.
Plaintiff has in accordance with this court’s order submitted and served
upon the court the second amended complaint complying with the court
that said defendant be named and served in this case. The second amended
complaint proceeded (sic) this motion for clization for the court.”
(ECF No. 37 at 1-2%)
Plaintiff's filing was the subject on October 25, 2019, status/discovery confer
characterized by the court ahi@aring on “motion re unknown named doctor.” (ECF No. 4
1.) The court discusseslith Plaintiff Augborneand Deputy Attorney General Odgers whef

discovery in this caseasindeed identified the name of the “John Doe doctor at HDSP” wha

have been deliberately indifferent to Plaintiff's serious medical needeag@n Count 8.

3 Pursuant to the Screening Order, Plaigtiffomplaint averredhat “Nurse E.J. infoned

Defendant John Doe doctor at HDSP that Plaintiff had a serious medical situa@érNG. 11 at

17.) Although the doctor recognized that Plaintiff's condition was an emergency, the doq
not schedule Plaintiff to be seen immediately. . . .” (ECF No. 12 at 12.)

4 No second amended complaint was received by the court.
3

nce

proceed

ECF No.
CF

v t

D19, the
40 at 3.)

doctor,”

bnce
10 at
her

may

stor did




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Despite Plaintiff's representation that “the unknown name doctor has beeniasdérta

through discovery,” e parties advised the court that the Plaintiffs medical documentation

indicated that a “doctor Kabay” may have treated Plaintiff Augborne, buaty after the “man

down” incident.Dr. Katabay’s only apparent role in Plaintiff’'s treatment was to ordgRlaintiff

be transported to a medical facility to receive dter Plaintiff was found to be unresponsive in

his cell. (ECF No. 40 at 2PRlaintiff stated that he “agree[d] that Dr. Katabay may not

physician he was seeking to identify as a defendant in this action.” (ECF No. 40 e&pjte

be a

representations in Plaintiff's “motion” (ECF No. 37) that “the unknown name doctor has$ bee

ascertained through discovery,” Plaintiff was in fact unable to identify the umkdogtor’'s name.

Deputy Attorney General Odgers represented that there was no indinadtierPlaintiff’s
HDSP medical recordsf any other physician (other than Dr. KatabaggtingPlaintiff during
the relevant May 135, 2016 time period when Plaintiff claimed an unknown pleys
supposedly denied Plaintiff a consultation with a HDSP medical prof@emt 8). Mr. Odgers
expressed a willingness to produce to Plaintiff a list of HDSP medical staff prddung the
subject time frame in an attempt to determine the nanagey, of the physician whallegedly
treatedPlaintiff prior to the “man down” incident. Deputy Attorney General Odgers also ofte
attempt to arrange a conference call between Plaintiff Augborne, and if avaiedinurses wh

may have been on duty during the relevant time peridd) Nir. Odgers was also directéal

proceed with the proposed telephone conference with appropriate nurse personnel to

discuss theossible identification of the alleged HDSP physician who treated Plailtéputy

Attorney General Odgers was also directed to provide the HDSP medical staffinglgsctieding

red
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May 13-16, 2016 time period with a copy of the schedule being submitted to Plaintiff. (EC

40 at 3.)

On November 1, 2019, Defendant’s counsel submitted a Notice of Compliance re
the court’s order, filed as ECF No. 41. The Notice advised the court that on the night shit
“man down” was calledtwo nurses were working at HDSPCounsel representetupon
information and beliefthat “LPN Lopez would have been the nurse identified in the progres
of May 13, 2016, who instructed Plaintiff to file a kite to be seen by a physician.” (ECF Ng
1.)° Counsefurtherrepresented he had scheduled a telephonic interview in which Plaintiff
participate witiNurseLim (“NurseEJ”) for Wednesday, November 6, 2019, stating that Ms.
is no longer employed by NDOC. Counsel represented his inability to contact LPN Ltp et
2.) (Nurse Lim was the nurse to whom Plaintiff stated he madeeljisest to see a physicia
ECFNo. 12 at 12.)

Defendant’sNotice of Compliance (ECF No.} was discussed in greater detail at
court’s status conference on November 13, 2019. (ECF No. 42.) Deputy Attorney Genera
advised he was unable to contact LPN Lopez but was able to coordifataeatelephone
conference with himself and Plaintiff with Nurse Lim. Ms. Lim was unable to fgeatly
physician who may have been working during the May 13, 14 or 15 time period of
Additionally, counsel represented he spoke WHDSP Nurse Practitioner Dante Famy w
apparently worked a shift on May 13, 2016, Hutse Famyndicated that he had no knowled

communication or interaction with Plaintiff.

® Plaintiff's complaint alleged “Nurse E.J. informed Defendant John Do@datHDSP that Plaintiff had

a serious medical condition. . . .” (ECF No. 11 at 17.) Thus, whelee appears to be a contradiction 3
which nurse to whom Plaintiff reported his condition, the unknown doctor (if amgime “unknown.”
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Deputy Attorney General Odgers further reviewexhibit B attached to Defendan
Notice of CompliancéECF No. 43}hatthere was no “M.D.” or “D.O.” or Nurse Practitioner w
worked during the subject time period.

The conclusion appeared to be thath respect to Plaintiff's allegations in Countfét

there washo “medical provider” (i.e., M.D. or D.O.) who would have been working at HD§

ho

5P at

the time Plaintiff claims the alleged referral occuriduls, the court concluded that the Plaintiff's

motion to substitute the name of a still unidentifaysician in place of “John Doe doctor” w
at bestpremature The request with Plaintiff’'s acquiescence was denied, albeit withou
prejudice. (ECF No. 42 at 4.)

Plaintiff nextcontended that because he was housed in “closed custody” at HDSP
the relevant time periodNurse Lim came to his cell to consult with him regarding his me
condition. During the visitationPlaintiff assertedhe (Nurse Lim) stated that she spoke wi
doctor about his condition arRlaintiff's request for treatment. Plaintiff contended that on
time of the cell visitation the cell contact would have been videotaped by one of the
personnel.

Accordingly, despite having denied Plaintiffs motion to amend, the court or
Defendant’s counsel tiurtherinvestigate whether any cell visitation video may still exist alf
it does, to provide a copy to Plaintiff. If the video does not exist, the Détasney Genera
Odgers was to file a notice with the court advising of such.

On November 14, 2019, Defendant’s counsel submitted a Notice of Compliance ing
that after contact with HDSP, it was determined that on May 15, 2016, HDSP Correofiareabk

and medical staff including Nurse EJ responded to inmate Augborne’s cell and found
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unresponsive. Plaintiff Augborne was transported from his cell to the infirmaey (afich it
appears he was transported to the hospital). (ECF N8.a42-3.)°

The HDSP encounter with Plaintiff at his cell was Plaintiff suggestethe subject “vide(
recording coverage.ld.) However, after the passage of some 3 years, it appears that HDS
not have a copy of the video which may have been ragttat time.(Id.)

Plaintiff's motion to amend the scheduling order is predicated upon a video tape suf
his contention that his request for medical treatm&herefore, despite Plaintiff's representat
at ECF No. 44 at 2 that the video would disclose to whom the nurse relayddittiéf's reques

to be seen by a physician, and the physician’s alleged response to deny medical cargfto

the notice of compliance of Defendant’s counsel indicates that no such video couleridg

Thus, the relevance on a nemistent video is misplaced and provides no basis to proceed wj
substitution of any individual’s name in place of “John Doe doctor.”

The court also discussed with Plaintiff and counsel information that the FiyAhave
beenresponsible for DriMartin terminating Plaintiff's Neurontin medication which is the sub
of Count 14 which is proceeding against Dr. Martin in the First Amended Complaint. (E(
12 at 17.) The court made no determination whetheMBrtin’s apparent stopping of certd
medical treatment for Plaintiff (Neurontin) was secondary to any order of tAeoFDtherwise
(ECF No. 42 at 3+)

II. DISCUSSION

® The court leaves unaddressed how Plaintiff could have made a requesi¢dENiif he “unresponsive

as the HISP report reflects. (ECF No. 43-2 at 2.)
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Plaintiff's filing (ECF No. 44)seeks an extension of discovery with respect to Nurses
and Lopez. It appesthat since HDSP records reflect no medical provider on duty, pur
further discovery with these Nurses would be fruitless. Neither Nurse Famyirse Dopeis a
deferdant in this action. Therefore, Plaintiff could not proceed with traditional gvey
discovery against them. Even if Plaintiff were to subpoena them to a depositiohdrogodrds
the Attorney General has produced, the identity of the “John Doe doctors” would not bedé

The request to continue discovery with respect to the discontinuation of certatatioex
(Count 14) pertains to Dr. Martin. In Count 14, Plaintiff alleged efiendant Dr. Martiy
discontinued Plaintiff's medication in April 2017 without evaluatiorfasrany purpose, leavin
Plaintiff without any help for his pain. (ECF No. 11 at 21). In January of 2018, Plaintiff
began receiving the medication he had been taking when he was discharged from Valley.
(Id.) Plaintiff alleges that Dr. Mautiviolated his Eighth Amendment and Fourteenth Amend
rights by discontinuing this medication.d() The Court construd these allegations as an Eig
Amendment claim for deliberate indifference to serious medical n@e@b.No. 12 at 17.)

At this caurt’s hearing on November 13, 2019, Plaintiff Augborne discussed the ces
of the medication (now identified &keurontir) as being attributable to actions by the FooD &g
Administration(FDA). The court’s Minutes of Proceedings read as follows:

“Plaintiff represents to the court that he has obtained additional
information regarding previous claims that were dismissed. Plaintiff states
that he has information regarding the FDA possibly being responsible for

Dr. Martin stopping his Neurontin medication. DAG Odgers advises that
a negative outcome regarding the use of Neurontin during 2@18L7

" As discussed several times above, Plaintiff states he made his requeesetmtby a physician not to
Nurse Lopez or Nurse Famy but to “Nurse’EECF No. 11 at 17.) If so, Plaintiff had the opportunit
to discuss this assertion (and perhaps find out the name of the doctor) whey Atepuey General
arranged the LirDdgers-Augborne conference call. He apparently did not do so.
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occurred which prompted the FDA to investigate its usage. The FDA in
2017 banned the use of the medication which prompted Dr. Martin to
discontinuePlaintiff's Neurontin and order an alternative medication to
take place. Plaintiff's advises he has now been placed back on Neurontin.
The court questions Plaintiff as to the relation between the FDA and the
unknown NDOC physician. Plaintiff states that he would like to narrow
down who stopped the medication, such as Dr. Martin’s supervisor, etc.,
as he does not believe Mr. Martin had a choice in stopping the Neurontin
and prescribing a substitute medication.”

* %
(ECF No. 42 at 3-4.)

Plaintiffs FAC made oblique reference to the role, if any, the FDA playtdrespect t(
his Neurontin prescription. At pp-3tof the Screening Ordedudge Jones noted Plaintif
allegation “Plaintiff was told by nurses and Dr. Martin that neither the Statewddd nor th
NDOC were authorized by the F.D.A. to issue the prescribed medications he s@ghpdby
the doctors at Valley Hospital.” (ECF No. 12 at 4-5; footnote omitted.)

Based upon the information available at present, the court fails to seef Hbev FDA
orderedPlaintiff's medicatiorcould not be administered for treatment of Plaintiff's condjtibat

this would reflect that Dr. Martin was deliberately indifferent to PlaintiffSoser medica

condition. Nevertheless, the court did not deny Plaintiff’'s inference he might sasteta his

actionwith respect to the FDA (or an NDOC doctor complying with FDA directives) bwgad
cautioned Plaintiff to be aware of Judges Jones’ admonitions regarding allegatittibefate
indifference o vicarious liability. (ECF No. 42 at 4.) Additionallhe court stated th&tr. Martin
and those averments against him in Count 14 remain in this action.

[11. CONCLUSION
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1 Plaintiff has had more than ample time to undertake discovery in this mattethes to

2| identity of “John Doe doctor” and/or the role the FDA played, if any, in Dr. Martin’s decisjon t

3|| terminate his medicatiahdiscovery is open for another month for Plaintiff to further pursue these

4| claims. However, at the present time, there idegitimate basis or purpose in extending |the

5| discovery deadlines beyond December 20, 2019. District courts have inherent power tg control
6| their docketsHamilton Copper & Seel Corp. v. Primary Sedl, Inc., 898 F.2d 1428, 1429 (9th

7)| Cir. 1990);0Oliva v. Sullivan, 958 F.2d 272, 273 (9th Cir. 1992).

8 Plaintiff's Motion to Amend the Scheduling Order (ECF No. 44ENIED.
9 IT 1SSO ORDERED.

10 Dated:November 20, 2019.
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WILLIAM G. COBB
13 NITED STATESMAGISTRATE JUDGE
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