Bonta v. Walshoe County et al

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

LISA BONTA,

Plaintiff, 3:18-cv-00012RCIWGC

VS.

ORDER
WASHOE COUNTYet al,

Defendang.

N N N N N ! e e e e e

This case arises out tife treatment of a disabledtnessby first responders at the scene

of a shooting.Pending before the Court are twmtionsto dismissa motionto substitute
parties, and a motion to lift the stay of discovery.
. FACTS AND PROCEDURAL HISTORY

In the early morning hours of October 22, 2017, Plaintiff Lisa Bonta’s estrangeainau
Johnny was shatead by policafter a night of drinking in and around Plaintiff's apartment.
(Compl.|16-10 & n.2, ECF No. 1)The shooting itselfs not the basis of the lawsuit, but rath
Plaintiff's treatment byersonnebt the scene.

At or about 4 a.m., Plaintiff, her service dog, and heyd#&rold daughter Marissa were
“hurried into a nearby ambulanceltd(] 11). Marissa called her 3@earold sister Jill to inform

her of the situation, and when Jill arrivedReno Police Department (“RPD”) officiedd her
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Plaintiff and Marissa were in the ambulandd. { 12). Jill explained that Plaintiff had stage 4
breastcancer and needed her medications and oxygen, and the officer told her there was
in the ambulanceld.). AnotherRPD officer toldJill she had to leave the area, so she td. (
Also at or about 4 a.m., Plaintiff called her son Bryce to inform him of the situation, anche/l
arrived at about 4:50 a.m., he told an RPD officer he was there to check on his mother,
explaining her medical situatiotg which the officer replied that it was an active crime sceng
he couldn’t give Bryce any informatiorid( I 14). Bryce left as instructed by the officeand
called Jill to discuss the situatiomd. ).

At or about 5 a.m., Plaintiff told an officer she needed her medications and oxygen,

DXygen

e

, SO

and

he said another officer would come speak to herf(15). At or about 6 a.m., she made another

request for her medications and oxygen, and an “official” told Plaif\tifé will get someone.”

(Id. 1 17). By then, Plaintiff was in physiddibtressand extreme pain; her muscles were

cramping from lack of oxygen, she was cold and barefoot without a coat, and her morphinge pa

pump was in heapartment(ld. § 17). At about 6:45 a.m., RPD Detective McQuattie asked f

Plaintiff's andMarissas namesand social security numbers and explained they would be taken

to Sparks Police Departme(itSPD’) to receive “everything they neededd.(] 18). He
repeatedhis assurance whétaintiff asked fohermedications and oxygen again at about 7
a.m.(Id. 1 19). They arrived d@he SPDstationat about 7:15 a.m., and after 30—45 minutes,
McQuatie told Plaintiffnothing could be removed from the apartment for up to 24 hours bu
would see what he could dad({ 20).

At about 8 a.m., WasleoCounty Sheriff's Office (“WSCQ”) Detective McVickers
introduced himself to Plaintiff and Marissa and took Plaintiff away sepgifatetjuestioning.

(Id. 7 21). Plaintiff asked him about her medications and oxyayehMcVickergeplied that
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nothing could be removed from the apartment for up to 24 hours but he would see what hg
do. (d. § 21). McVickersand M®&Quattiethen interviewedPlaintiff for 2-3 hours. Id. 11 21,
24). When asked about Plaintiff's oxygen and medications, they repeated that notihihigec
removed from the apartment for up to 24 hours but wmyld see what thegould do (Id. T 24).
Jill and Bryce were refused entry to the apartnbgmpoliceat about 8:15 a.nbhecause it was an
active crime scenéld. 1 25-2Y. When Jill and Bryce arrived at SPD, they contacted WS
Officer Buell, as instructed at the scene, and he told them Plaintiff was bengewed and
that they wee working on getting someone to bring the medications and oxygen, but nothir
been done by the time Plaintiff finished her interview at 10:30 or 11 EInf[(27~30). At that
time, Plaintiff told Buell exactly which items were needed and where theyimvdre apartment,
and Buell said he would make some calls once Marissa’s questioning wasldidh&0j.

When Marissa’s interview was done at about 11:30 a.m., McVickers took this information
Plaintiff, as well, and said he would make a c#dl. { 31).

Plaintiff went to Brge’s house to resind Jill stayed ahe SPDstationto wait for her
mother’s items(ld.  32). At about 12:45 p.man RPD officer gave Jill paper bag with dirty
clothes and Plaintiff's purse but meedicationsor oxygen, telling her she would ghe other
things when she got the keys to the apartment, which could be up to 24 kbursil( received
a call from SPD at about 5 p.m. informing her she could retrieve the keys to ttmeeapafd.

1 33). Jill and her mother arrived at the apartment at about 6l@.n. (

Plaintiff suedWashoe County (“the County”) and the City of Réftbe City”) for
failure to accommodate unditre Americans with Disabilities A¢tADA”) , 42 U.S.C. § 12132,
and the Rehabilitation Act (“RA})29 U.S.C. § 794. The County and the City separately mo

to dismiss. The Court granted the motions and in so dojhprejectedDefendants’ arguments
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under theYoungerabstention doctring?2) ruled that Plaintiff could state no claim based on af
alleged failure toanvolve her more closely in the investigati@B) ruled that refusing to permit
Plaintiff to enter the crime scene to retrieve medications or equipment wadawwful, and that
Plaintiff hadnot sufficiently alleged having been denied assistant®e ambulance; and (4)
permitted Plaintifto amend to allege that Defendahgifailed to accommodate her medical
needs generallywhen askedPlaintiff filed the FAC, and the County and the City have again
separately moved to dismiss

1. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentkat of
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds upon Wiiticests.”Conley v. Gibson355 U.S. 41, 47
(1957). A motion to dismiss under Rule 12(b)(&tsehe complaint’s sufficiencii. Star Int'l
V. Ariz. Corp. Comm’n720 F.2d 578, 581 (9th Cir. 1983), and dismissal is appropriate only|
when the complaint does not give thefendant fair notice of a legally cognizable claim and t
grounds on which it restBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007).

A courttreats factuahllegations as true and constrtigsm inthe light most &vorable to
the plaintiff, NL Indus., Inc. v. Kaplar792 F.2d 896, 898 (9th Cir. 1986), but doesawaept as
true“legal conclusions. .cast in the form of factual allegatioh®aulsen v. CNF In¢c559 F.3d
1061, 1071 (9th Cir. 2009). plaintiff must plead facts pertaining to his case making a violal
“plausible,” not just “possible.Ashcroft v. Igbal556 U.S. 662, 677—79 (2009) (citimgrombly
550 U.S. at 556) (“A claim has facial plausibility when the plaintiff pleadsi&content that
allows the court to draw the reasonable inference that the defendant isdrethke rinisconduct

alleged.”). That is, a plaintiff must not only specify or imply a cognizalgial ineory Conley
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review), he must also allege the facts of his case so that the court can determiee véhts
any basis for relief under the legal theory he has specified or implied, agsin@ifacts are as
he allegegTwombly-Igbakeview).

“Generally, a district court may not consider any material beyond the pisadiruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismldal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohghut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994)\Iso, under Federal Rule
of Evidence 201, a court may take judicial notice of “matters of public recondt ifsubject to
reasonable disputeUnited States v. Corinthian ColJ]$655 F.3d 984, 999 (9th Cir. 2011
Otherwise, if the district court considers materials outside of the pleattiegsotion to dismisg
is converted into a motion for summary judgméupin v. Santa Clara Valley Transp. Agency
261 F.3d 912, 925 (9th Cir. 2001).

1. ANALYSIS

The substantive standards are the same under the RA and th&ZAkM\v. Regents of
the Univ. of Cal.166 F.3d 1041, 1045, n.11 (9th Cir. 1999Jhe RA applies to entities that
receive federal financiassistance, and the ADA applies to public entitigsitherthe City nor

the Countyappear to argue that either statute is inapplicableaatgeneral matter

1 Plaintiff listeda claim for negligence in the FA@ithout leave but has withdrawhe claim
via theresponseo the present motions to dismiss
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To state a claim of disability discrimination under Title Il, the plaintiff must allege
four elements: (1) the plaintiff is an individual with a disability; (2) the plaintiff is
otherwise qualified to participate in or receive the benefit of some public’entity
services, programs, oactivities; (3) the plaintiff was either excluded from
participation in or denied the benefits of the public ergigervices, programs, or
activities, or was otherwise discriminated against by the public eatity(4) such
exclusion, denial of benefits, or discrimination was by reason of the plantiff
disability.
Thompson v. Davj295 F.3d 890, 895 (9th Cir. 2002). Defendants do not appear to argue
Plaintiff did not have a disability, i.e., cancer, which required medications androxiige do
they appear to dispute that Plaintiff was “otherwise qualified” to participateyirof their
“services, programs, or activiié The dispute is over whether Plaintiff was excluded from g
“services, programs, or activieor otherwise discriminated agairnscause of her disability.
Plaintiff alleges the ambulantieatshe, her service dog, and Marissa were ta@ras
emptyof medical personngthe paramedics were outside the ambulance trying to shxaayls
life. (First Am. Compl. 1 12, ECF No. 25Rlaintiff scanned the ambulance for oxydmert could
not see any.d. 1 13). When Jill arrived and explained to a police officer that Plaintiff need
her medications and oxygen, the officer told Jill there was oxygen in the ambulanoekiub t
furthersteps to ensure Plaintiff had access to oxy@dn{{ 14—1% When Bryce later arrived

at the scene, he also explained to a police officer that Plaintiff needed her mesliaatio

oxygen but theofficer told him to leave the scen@d.  19). At about 5 a.mg, police officer

opened the ambulance doBtaintiff told him she neded her medications and oxygen; and he

told her another officer would speak to her aboutdt.{ 20). The same thingappened about
6 a.m.(Id. § 22). At about 6:45 a.mDetective McQuattie asked for Plaintiff and Marissa’s
information and said everything they needed would be given to théma SPD station(ld.
23). At about 7 a.m., McQuattie again opened the ambulance door; Plaintiff told him she

her medications and oxygen; and he told her everything she needed would be given to the
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theSPDstation (Id. § 24). They arrived at th&PDstationat about 7:15 a.m., bdespite
repeated requests for medication and oxygéaintiff was given no medical assistararel was
not permitted to reenter her apartment until 6 p.m., fourteen hours after beingpt#hen t
ambulance.l(l. 1125-38).

Plaintiff doesnot allege that she wamable tgparticipae in the investigatioasany
other person woultlave ber. She has not alleged, for example, that persons without her
disability would have been permitted to reenter the scene of the homicide mditg, quithat
they would have been treated differently in the ambulance or at the police sRudibwer, she
complains that Defendants did not takasonablsteps to accommodate her disabjlitg., give
her theoxygen and medications (wheth2efendantobtained thenfrom herapartment or
elsewhergthatshe made clear her disability necessitatédat theory is valid under Title Il of
the ADA:

More generally,Title 1l imposes upon public entities a “duty to accommodate”

disabled personsEven facially neutral governmeattions that apply equally to

disabled and nondisabled persons may violate Title Il if the public entity hed fail

to make reasonable accommodations to avoid unduly burdening disabled persons

For this reason, poorly maintained public sidewalks may béoren of

discrimination proscribed by Title .Il Obstructed sidewalks exclude disabled

persons from ordinary communal life and force them to risk serious injury to

undertake daily activities. This is precisely the sort of “subtle” discatran

stemming fom “thoughtlessness and indifference” that the ADA aims to abolish.
Cohen v. Culver City754 F.3d 690, 700 (9th Cir. 201#)tations omitted)reversing summary
judgment where the plaintiff alleged a Title 1l violation based on the citjfigéato ensure a
public vender did not block a curb ramp, causing him to trip when he trastémdhe curb.
Plaintiff alleges that the failure to accommodate her medical needs caused umpeaessand

sufferingfor several houra/hile she was held in the ambulance and questioned at the SPD

station
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The Court agrees thathetherPlaintiff was detainedppears to remain a question of fa
she alleges facts indicating she did not feel free to leAwnel the Court is not certain this even
matters. Defendants compare Plaintiff's time in the ambulance and the SPD station tesin &
and argue thainlessPlaintiff was forcibly detainedTitle 1l was notapplicablebecause there
were no Services, programs, or activiieat issue. But an arrest is only one potential
interaction with a public entity triggering Title Il coverageen where the public entity is a lav
enforcement entity If Defendants provided the ambulance as a place for Plaintiff and her
childrento rest during the incident (juas Defendant&ould presumablhaveprovided to
anyoneunder the circumstancegshat is a servic&iggering the reasonable accommodation
requirement The same is true of Plaintiff's interview at the SPD statibdoesnt matter that
Plaintiff may have beefree to leavdo seek nedical attention on her own any more than it
might have mattered that tp&intiff in Cohenmight have been free to walk around the block
avoid the curb or ask someone to lift him over it. The point of the reasonable accommodg
requirement is that disabled person needn’t (within reason) go to extra lengtiesticipatein
therelevant public service @activity. The ADA is designed to abolish this kind of “subtle
discrimination” Cohen 754 F.3d at 700. Whether it was unreasonable to expect oxygen af
medications to be provideat the scener at the SPD station isnaixed question of law anéact
for summaryjudgmentor a jury.

It is true that taobtain money damages under Title 1l of the ADA or the RéAplaintiff
must prove intentional discrimination on the part of the defendiamt;teliberate indifferencé
meaning both knowledge that a harm to a federally protected right is substantially kel a
failure to act upon that the likelihoodJuvall v. Cnty. of Kitsap260 F.3d 1124, 1138-39 (9th

Cir. 2001). In order to satisfy the first element of the deliberate indifference test ioothtiext
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a plaintiff must “aler{] the public entity to his need for accommodafidd. at 1139. Plaintiff
has alleged both notifying Defendants of her disability-based need for cagdenedications
and Defendantdailure to take any action to assist her in obtaining them (againhethf&bm
her apartment or elsewhere).

The Court finds that Plaintiff has sufficiently sta®®BA andor RA claims against
Defendant®on a failureto-accommodate theorpased ofiRPDand WSCO personnel failing to
provide oxygerandmedicationn theambulance and at the SPD statwdmen requested
respectively Accordingly, themotions to dismiss are denied, and the stay of discovery penc
resolution of the motions to dismisslifted.

Finally, Plaintiff has asked the Court to substitmie of her adult children as parties in
her place Asnoted, Plaintiff has a terminal illnesandshehas now entered hospice cakéer
mental competenoeries from dayto-day. If a party isdetermined to be incompetent under
Rule 25,a federal ourt may appoint a representative, sastaguardian ad litemunderRule
17, so long as none has yet been appointed under statéubstedt v. City of ScottsdalBlo.
CV-09-1258, 2011 WL 772383at* 2 (D. Ariz. Mar. 1, 2011) (citing=state of Escobedo v.
Redwood CityNo. C03-03204, 2006 WL 57135k* 7 (N.D. Cal. Mar. 2, 2006)citing Hanna
v. Plumer 380 U.S. 460, 471-72 (196%)jbbs v. Carnival Cruise Line814 F.3d 125, 134-35
(3rd Cir.2002);M.S. v. Wermer$57 F.2d 170, 174 n.4 (8th Cir. 1977); 6A Charles Alan
Wright et al, Federal Practice and Procedu&1571, at 511-12 (199)) However,to properly
exercise its sound discretion whether to appoguadian ad litema court musiexamine the
Plaintiff scompetencyUnited States v. 30.64 Acres of Lai@5 F.2d 796, 805-06 (9th Cir.
1986). A guardian ad litems appropriate for a represented pdstyffering from a condition

that materially affects his ability ta. . consult with his lawyer with a reasonable degree of
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rational understandingdr “to understand the nature of the proceedinfgk.at 805 (citingDusky
v. United States362 U.S. 402, 402 (1960)

Defendants object that Plaintiff is natompetet The Court agrees that it is not clear
Plaintiff is permanently mentally incompetent. But it is alsaictbat hephysical condition is
dire and that hemental competence is at bestonsistent.Plaintiff’s cunsel has attested that
Plaintiff hashad difficulty communicating with counseind that it took several attempts to
speak with her simply to obtain a lucid agreement to the contents of the presematidecla
counsel prepared for heBuring this lucid moment, Plaintiff indicated her deshatther adult
children be substituted in her placeivé&hthese uncontested facthe Caurt will not require
Plaintiff to appear at aurtherhearingfor an examination of her competence. The Cisurt
convinced that Plaintiff's best interests cannot be furthered witrappointedepresentative
to assist heand thereforevill appointJill Gonzales and Bryce Mower gsardians ad litenfor
Plaintiff in the present case and substitute them, in that ¢ggdor Plaintiff.

I
I
I
I
I
I
I

I

2 The Court will rot substitute Gonzales and Mower outright in place of Plaintiff. aCitien
belongs tdPlaintiff aloneunless and until she traes$ it under state law (if possibla) until she
passes awayn which case the appropridteir(s) a assigis) can be substituted.
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CONCLUSION
IT IS HEREBY ORDERED thathe Motions to DismisfECFNos. 28, 29 areDENIED.
IT IS FURTHER ORDERED that the Motion to Lift Stay of Discovery (B¢ 35 and
the Motion to Substitute Party (ECF No.)24e GRANTED.

IT IS FURTHER ORDERED thatill Gonzales and Bryce Mowegisguardians aditem
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for Lisa Bontaare SUBSTITUTED for Lisa Bonta.

IT IS SOORDERED.

Dated this 18 dayof October 2018.
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